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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seqg.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 
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(No. 11,631) 


In re MAQUOKETA VALLEY COOPERATIVE CREAMERY and THE 
CEDAR VALLEY COOPERATIVE MILK ASSOCIATION, INC. AMA 
Docket No. M 78-1. Decided February 12, 1968. 


Applicable order—Dual regulation—Estoppel—Order interpretation 
absent factual situation—Dismissal 


Petitioner Maquoketa Valley Cooperative Creamery was properly determined 
by market administrator for Order No. 62 to be a fully regulated handler 
under Order No. 62 during period involved and Order No. 78 not applica- 
ble to this handler as a greater volume of fluid milk products was dis- 
posed of from such handler’s plant in the Order No. 62 marketing area 
than in the marketing area under Order No. 78. Secretary not estopped 
by Order No. 78 market administrator’s interpretation of order made 
absent concrete factual situation which resulted in pooling such plant 
under Order No. 78 during prior period. 


Stuart H. Russell, Oklahoma City, Okla., for petitioners. 
John A. Campbell for respondent. 
Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under section 8c (15) (A) of the Agri- 
cultural Adjustment Act (1933), as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and sub- 
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sequent amendments (7 U.S.C. 601 et seq.), involving the validity 
of obligations imposed against petitioner Maquoketa Valley Co- 
operative Creamery, as owing for the month of May 1966 to the 
producer-settlement and administrative assessment funds under 
Order No. 62, as amended, issued pursuant to the act and regulat- 
ing the handling of milk in the St. Louis, Missouri, marketing 
area. Petitioners dispute the application of the provisions of 
Order No. 62 to the plant of Maquoketa Valley for the period 
involved and contend that the plant was subject to regulation 
under Order No. 78, issued pursuant to the act and regulating 
the handling of milk in the North Central Iowa Marketing area. 
The Deputy Administrator, Consumer and Marketing Service, 
filed an answer to the petition, as amended, February 9, 1967, 
upholding the determination of the market administrator for 
Order No. 62 with respect to petitioner Maquoketa Valley’s 
status under such order and the charges resulting therefrom. 


A hearing was held June 21, 1967, before Will Rogers, Hearing 
Examiner, Office of Hearing Examiners, United States Depart- 
ment of Agriculture, in Waterloo, Iowa. At the hearing petitioners 
were represented by Stuart H. Russell, Attorney at Law, Okla- 
homa City, Oklahoma, and respondent was represented by John A. 
Campbell, Office of the General Counsel, United States Depart- 
ment of Agriculture. After the hearing, the parties filed briefs. On 
October 26, 1967, the hearing examiner filed a report containing 
proposed findings of fact and conclusions and recommending that 
that petition be dismissed as to petitioner The Cedar Valley Co- 
operative Milk Association, Inc., and that the relief requested by 
petitioner Maquoketa Valley Cooperative Creamery be granted. 
Respondent filed exceptions to the hearing examiner’s report. 


FINDINGS OF FACT 


1. Petitioner Maquoketa Valley Cooperative Creamery is a 
cooperative association of producers which during May 1966 
operated a milk plant located at Arlington, Iowa. . 


2. Petitioner The Cedar Valley Cooperative Milk Association, 
Inc., is a cooperative association of producers. At least 35 producer 
members thereof who deliver milk to the Arlington, Iowa, plant 
of Maquoketa Valley Cooperative Creamery are also members 
of Maquoketa Valley. 


3. During May 1966, Maquoketa Valley Cooperative Creamery 
disposed of from its plant at Arlington, Iowa, 40 product pounds 
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of milk to a pool plant regulated under Order No. 78, issued 
pursuant to the act and regulating the handling of milk in the 
North Central Iowa marketing area, and 1,673,670 product pounds 


of milk to a pool plant regulated under Order No. 62, as amended, 
issued pursuant to the act and regulating the handling of milk 
in the St. Louis, Missouri, marketing area. During this month, 
this petitioner also disposed of from such plant 1,357,210 and 
1,307,230 product pounds of milk, respectively, to the plants of 
Preston Dairy, Burkburnette, Texas, and Farmers Dairy, El 
Paso, Texas, which were regulated under Orders No. 127 and 138, 
respectively. Maquoketa Valley’s Arlington plant did not qualify 
as a pool plant under Orders No. 127 and 138 by reason of such 
shipments. 


4, The market administrator for Order No. 62, as amended, 
determined, by reason of Maquoketa Valley Cooperative Cream- 
ery’s disposition of milk during May 1966 to a pool plant under 
such order, that Maquoketa Valley’s Arlington, Iowa, plant was 
a pool country, or supply, plant regulated under Order No. 62 
and billed this handler for amounts claimed due the producer- 
settlement and administrative assessment funds under such order. 


5. During May 1966, Order No. 62, as amended, read, in part, 
as follows: 


§ 1062.10 Pool plant. 


“Pool plant” means:.. . 


(b) A country plant from which not less than 20 percent 
of receipts during the month of approved milk from dairy 
farmers and cooperative associations in their capacity as 
handlers pursuant to § 1062.12(d) is shipped to city plants 


which are pool plants pursuant to paragraph (a) of this 
section. 


§ 1062.61 Plants subject to other Federal orders. 


The provisions of this part shall not apply to a plant 
specified in paragraphs (a) or (b) of this section except 
as follows: The operator of such plant shall, with respect to 
the total receipts and utilization or disposition of skim milk 
and butterfat at the plant, make reports to the market 
administrator at such time and in such manner as the market 
administrator may require, and allow verification of such 
reports by the market administrator... . 
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(b) Any country plant which would be subject to the 


classification and pricing provisions of another order issued 
pursuant to the Act unless such plant qualifies as a pool 
plant pursuant to § 1062.10 and ships more milk to city 


plants regulated under this order than to city plants regulated 
pursuant to such other order. 


6. The decision of the Assistant Secretary which preceded the 


February 1, 1965, amendment to Order No. 62 was concerned, 


in part, with the regulation of pool plants under Order No. 62 


and under other milk orders issued pursuant to the act and reads, 
in part, as follows (29 F.R. 151380, 15134): 
“The St. Louis order should be amended to provide that a 


country plant meeting the performance standards of both 
the St. Louis order and another order issued pursuant to 


the Act, should be regulated under the order to which it 


moves the greater volume of milk during the month. Milk 


is regularly shipped to the St. Louis market from plants 
which also supply other Federal order markets. Thus, there 
is the possibility that such a plant would be qualified as a 


pool plant in more than one order and there should be some 


means of establishing which order should apply. It is most 


appropriate that this be determined on the basis of where 
it ships the greater volume of its receipts.”’ 


7. During May 1966, Order No. 78, as amended, read, in part, 
as follows: 
§ 1078.9 Supply plant. 


“Supply plant’’ means a plant from which milk, skim milk 
or cream which is acceptable to the appropriate health 


authority for distribution in the marketing area under a 


Grade A label is shipped during the month to a pool plant 
qualified pursuant to § 1078.10. 


§ 1078.10 Pool plant. 


“Pool plant” means:. . . 


(b) A supply plant for the month in ‘which shipments of 
milk, skim milk or cream are made to distributing plants 
which are pool plants on not less than 10 days in any of the 


months of September, October, and November and on not less 
than 5 days in other months:.. . 
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§ 1078.61 Plants subject to other Federal orders. 


The provisions of this part shall not apply to a distribut- 
ing plant or a supply plant during any month in which such 
plant would be subject to the classification and pricing pro- 


visions of another order issued pursuant to the act unless 


such plant is qualified as a pool plant pursuant to § 1078.10 


and a greater volume of fluid milk products is disposed of 
from such plant to retail or wholesale outlets and to pool 
plants in the North Central Iowa marketing area than in the 


marketing area regulated pursuant to such other order: 


Provided, That the operator of a distributing plant or a 
supply plant which is exempt from the provisions of this 
order pursuant to this section shall, with respect to the total 
receipts and utilization or disposition of skim milk and 


butterfat at the plant, make reports to the market adminis- 
trator at such time and in such manner as the market ad- 


ministrator may require (in lieu of the reports required 
pursuant to § 1078.30) and allow verification of such reports 
by the market administrator. 


8, The decision of the Acting Secretary which preceded the 


issuance of Order No. 78 as it involved the regulation of pool 
plants under Order No. 78 and under other milk orders issued 
pursuant to the act reads, in part, as follows (22 F.R. 6235, 
6238) : 


“Provision should be made in the order regarding its appli- 


cation to milk that is disposed of in the marketing area 
from plants which are subject to the classification, pricing, 
and pooling provisions of other Federal milk marketing 


orders. It is not necessary to extend regulation under this 


order to such plants from which the principal disposition 


is in other areas and which are subject to regulation by other 
orders. To do so would subject such plants to duplicate 
regulation. However, in order that the market administrator 
may be fully apprised of the continuing status of such a plant, 


the operator thereof should, with respect to the total re- 


ceipts and utilization or disposition of skim milk and butter- 
fat at the plant, make reports to the market administrator 
at such time and in such manner as the market administrator 


may require and allow verification of such reports by the 


market administrator.” 
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CONCLUSIONS 


It is clear from the record that during May 1966 the plant 
of petitioner Maquoketa Valley qualified as a pool plant under 
section 1062.10 (b) of the order regulating the handling of milk 
in the St. Louis, Missouri, marketing area and was not exempted 
from regulation thereunder by virtue of section 1062.61 (b) 
of such order (See Finding of Fact 5). Petitioners contend, 
however, that such plant was a pool plant pursuant to section 
1078.10 (b) of the order regulating the handling of milk in the 
North Central Iowa marketing area and was not exempted from 
regulation thereunder by reason of section 1078.61 of such order 
(See Finding of Fact 7). 


We are of the opinion that petitioner’s contention is lacking 
in merit. In order to arrive at petitioners’ position, it is necessary, 
it seems to us, to adopt a strained and unreasonable construction 
of section 1078.61 especially in light of its “legislative history” 
and its place within the order. Such section provides, in part, 
that Order No. 78 shall not apply to a supply plant “during any 
month in which such plant would be subject to the classification 
and pricing provisions of another order issued pursuant to the 
act unless such plant is qualified as a pool plant pursuant to 
§ 1078.10 and a greater volume of fluid milk products is disposed 
of from such plant to retail or wholesale outlets and to pool plants 
in the North Central Iowa marketing area than in the marketing 
area regulated pursuant to such other order... .” (Emphasis 
supplied.) Petitioners contend that over 50 per cent of the milk 
received at the Maquoketa Valley plant must be disposed of in 
the marketing area regulated pursuant to Order No. 62 before 
section 1078.61 is effective, that is, before such plant is no longer 
regulated under Order No. 78, although a very nominal volume 
of milk is disposed of in the North Central Iowa marketing area. 
Petitioners argue that the phrase “in the North Central Iowa 
marketing area” contained in section 1078.61 modifies only the 
words “‘pool plants” immediately preceding it ‘and does not refer 
to “retail or wholesale outlets” also contained therein. Petitioners’ 
position results in the strange situation where Maquoketa Val- 





1. Even if we should agree with petitioners’ contentions in this regard, petitioners would 
not necessarily prevail in this contest as we would then be presented with the novel and diffi- 
cult question of the legal consequences flowing from the full regulation of a plant under 2 
orders issued pursuant to the act. While we re in agreement with the hearing examiner that 
it is not intended in the administration of the act to fully regulate a plant under more than 
one order, the inadvertent regulation of a handler under 2 or more orders, that is, a conclu- 
sion herein that the Maquoketa Valley plant was also fully regulated under Order No. 78, 
would constitute only the beginning of the controversy and not its solution. 
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ley’s plant would be a pool plant under Order No. 78 although 
only 40 product pounds of milk were disposed of during May 1966 
from Maquoketa’s plant to a pool plant regulated under Order 
No. 78 while 1,673,670 product pounds of milk or approximately 
85 per cent of the receipts of milk at such plant were disposed 
of therefrom to a pool plant regulated under Order No. 62.” 


Petitioners’ construction of section 1078.61 also apparently 
overlooks the fact that such section deals with distributing as 
well as supply plants. Their reading of such section would render 
it somewhat meaningless as far as distributing plants are con- 
cerned (See sections 1078.8 and 1078.10 (a)). It is patent that 
the phrase “in the North Central Iowa marketing area’ must 
modify “retail or wholesale outlets” in relation to distributing 
plants and as no distinction is made in section 1078.61 between 
distributing and supply plants, such phrase modifies “retail or 
wholesale outlets” and “pool plants” for all purposes. In addition, 
as pointed out by respondent, petitioners’ construction of the 
disputed phrase results, of necessity, in including in both sides 
of the required comparison or equation milk disposed of in the 
marketing area regulated by the other order under consideration, 
Order No. 62 in this instance. Clearly, such result is untenable. 


Further, the decision of the Secretary which preceded the 
issuance of Order No. 78 and upon which it was based corrobo- 
rates this conclusion. In such decision it is stated that “It is not 
necessary to extend regulation under this order to such plants’, 
that is, “plants which are subject to the classification, pricing, 
and pooling provisions of other Federal milk marketing orders”, 
“from which the principal disposition is in other areas and which 
are subject to regulation by other orders.” (Emphasis supplied.) 
Order No. 78, like Order No. 62 and other orders issued pursuant 
to the act, placed the regulation of a plant also shipping milk 
to another marketing area regulated under an order issued pur- 
suant to the act, under the order having the most intimate or 
significant connection with such plant as between the various 
orders, that is, the order in whose marketing area the greater 
volume of milk is distributed. 





2. It should be stated at this point, perhaps, that section 1078.10 (b) requires that a supply 
plant which is a pool plant under Order No. 78 must ship milk, skim milk or cream to dis- 
tributing plants which are pool plants thereunder ‘‘on not less than 5 days” in the month of 
May. It is assumed that shipments from Maquoketa Valley’s plant of a total of 40 product 
pounds of milk to a pool distributing plant was made at least on 5 days, or at the rate of an 
average of 8 product pounds of milk per shipment. 
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In view of the foregoing, it is concluded that petitioner Maquo- 
keta Valley Cooperative Creamery was properly determined by 
the market administrator for Order No. 62 to be a fully regulated 
handler under such order during May 1966, that the charges 
resulting therefrom are “in accordance with law”, and that, 
pursuant to section 1078.61 of Order No. 78, the order regulating 
the handling of milk in the North Central Iowa marketing area 
was not applicable during such period to its Arlington, Iowa, 
plant. In this connection, petitioners contend that the situation 
with respect to the disposition of milk from the Arlington plant 
was the same during the period January through April 1966 as 
in May 1966 and that since such plant was pooled under Order 
No. 78 for the earlier period it may not or should not be pooled 
under Order No. 62 for the month of May 1966. The simple an- 
swer to this contention is that perhaps such plant should be 
pooled under Order No. 62 for the earlier period. Petitioners can 
hardly complain of an erroneous construction of Order No. 78 
which is favorable to them and petitioners have no vested right 
in such erroneous construction. In addition, the determination 
of the status of a handler under an order issued pursuant to the 
act is not the type of matter committed to the discretion of the 
market administrator which we have recognized as binding upon 
him. Cf. In re The Borden Company, 6 A.D. 511 (1947). 


Petitioners see some kind of estoppel to our findings herein. 
The Secretary is not bound or estopped by an interpretation of 
an order by a market administrator which is contrary to the 
express provisions of the order. Queensboro Farms Products, Inc. 
v. Wickard, 137 F.2d 968, 981-982 (2d Cir. 1943); Dairymen’s 
League Cooperative Ass’n., Inc. v. Brannan, 173 F.2d 57, 65 (2d 
Cir. 1949), cert. denied, 338 U.S. 825 (1949); In re Leslie E. 
Donley, d/b/a Hillside Dairy, 22 A.D. 449 (1963). Cf. also, e.g., 
Federal Crop Insurance Corp. v. Merrill, 332 U.S. 380, 382-386 
(1947) ; United States v. Stewart, 311 U.S. 60, 70 (1940). In 
addition, we do not see here in any event a basis for the operation 
of the doctrine of estoppel. Petitioners apparently rely upon a 
construction of Order No. 78 made in the abstract by the market 
administrator for such order approximately a year prior to the 
period involved herein. It is doubted that such construction, 
which is of questionable effect due to the fact that it was made 
absent a concrete factual situation and was in the nature at best 
of an advisory opinion, would be binding upon the market ad- 
ministrator for Order No. 62 or even upon the market adminis- 
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trator for Order No. 78. As indicated earlier, petitioners would 
not necessarily prevail herein even if we followed such opinion.* 


Petitioners also complain about the timing of the billing for 
May 1966 by the market administrator for Order No. 62. The 
fact that Maquoketa Valley was subject to Order No. 62 for 
shipments made during May 1966 could be determined only after 
the end of that month. The billing involved was then mailed June 
10 and was received by this petitioner June 13, 1966. Even before 
such billing, petitioners were unofficially notified of potential and 
probable regulation under Order No. 62. Yet, in spite of timely 
unofficial and official notification of Maquoketa’s obligations under 
Order No. 62, petitioners prepared and distributed checks to 
producer members which did not reflect the assessments claimed 
as owing to the producer-settlement and administrative assess- 
ment funds under Order No. 62. Petitioners did not act prudently 
in this connection and the position in which they now find them- 
selves is, at least in part, of their own making. 


In view of the foregoing, the petition, as amended, should be 
dismissed. By reason of our conclusions herein we need not con- 
sider respondent’s contentions with respect to petitioner The 
Cedar Valley Cooperative Milk Association, Inc.’s lack of stand- 
ing to sue. But, see In re Producers Creamery Company of Spring- 
field, 23 A.D. 515 (1964) and cases cited therein. 


ORDER 


The relief requested by petitioners is denied and the petition, 
as amended, is dismissed. 


Copies hereof shall be served upon the parties. 


(No. 11,632) 


In re WALTER NEUGEBAUER, d/b/a NEUGEBAUER DAIRY. AMA 
Docket No. M 75-1. Decided February 19, 1968. 


8. It should be stated perhaps in connection with the issues of equity and estoppel, that 


petitioners did not file a report with the market administrator for Order No. 62 for May 
1966 as required and that Maquoketa’s report for May 1966 filed with the market administrator 
for Order No. 78 incorrectly listed the shipments to the other order plants involved. Further, 
in connection with the question of estoppel, it is almost inconceivable to us that a handler 
shipping a total of 40 product pounds of milk in a total of 5 shipments to a pool plant under 
Order No. 78 with over 1% million pounds of milk shipped to an Order No. 62 plant and over 
2% million pounds of milk shipped to other plants could believe that it was, and could with- 
out doubt and reservations rely upon an alleged construction that it was, nevertheless a fully 
regulated handler under Order No. 78. 
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Producer-handler—Loss of status—Handler—Validity of assessments 
—Dismissal of petition 


Where petitioner received milk directly from farms where produced from 
a producers’ association that was not a pool plant handler under the 
order petitioner lost its status as a producer-handler and the market 
administrator properly determined that petitioner was a pool plant 
handler for periods involved and correctly assessed charges resulting 
therefrom. 


Joseph M. Butler, of Bangs, McCullen, Butler & Foye, Rapid City, S. D., 
for petitioner. 
John A. Campbell for respondent. 
Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this proceeding under section 8c (15) (A) of the Agricultural 
Adjustment Act (1933), as reenacted and amended by the Agri- 
cultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), a hearing was held upon the 
petition filed by Walter Neugebauer, who complains of losing 
his status as a producer-handler for July and August 1965 under 
Order No. 75, regulating the handling of milk in the Black Hills, 
South Dakota, marketing area. 


Following the hearing, the hearing examiner issued a decision 
and order recommending dismissal of the petition. Petitioner 
did not file exceptions thereto. 


Upon examination of the record, the hearing examiner’s recom- 
mended decision and proposed order are adopted as the final 
decision and order herein. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a proceeding under section 8c(15)(A) of the Agri- 
cultural Adjustment Act (1933), as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and subse- 
quent amendments (7 U.S.C. 601 et seq.), involving the validity 
of obligations imposed against petitioner as owing to the producer- 
settlement and administrative assessment funds under Order No. 
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75, as amended, issued under the act and regulating the handling 
of milk in the Black Hills, South Dakota, marketing area. Peti- 
tioner contests the determination of the market administrator 
for the order that he lost his status as a producer-handler there- 
under and that, therefore, petitioner was a pool plant handler 
under the order for the months of July and August, 1965. The 
petition was filed April 13, 1967. The Deputy Administrator, 
Consumer and Marketing Service, filed an answer May 9, 1967, 
upholding the market administrator’s determination with respect 
to petitioner’s status under the order and the charges resulting 
therefrom. 


A hearing was held August 9, 1967, before Will Rogers, Hear- 
ing Examiner, Office of Hearing Examiners, United States De- 
partment of Agriculture, in Rapid City, South Dakota. At the 
hearing petitioner was represented by Joseph M. Butler, Attorney 
at Law, Rapid City, South Dakota, and respondent was represent- 
ed by John A. Campbell Attorney at Law, Office of the General 
Counsel, United States Department of Agriculture. After the 
hearing the parties filed briefs. 


FINDINGS OF FACT 


1. Petitioner, Walter Neugebauer, is an individual who during 
the periods of time involved in this proceeding operated a milk 
processing plant known as Neugebauer Dairy located in Hermosa, 
South Dakota. Petitioner is a handler under Order No. 75, as 
amended, issued under the act and regulating the handling of 
milk in the Black Hills South Dakota Marketing Area. 


2. The pertinent provision of Order No. 75 effective during 
July and August, 1965, the period involved in this proceeding, 
is as follows: 


“§$ 1075.15 Producer-handler. ‘Producer-handler means any 
person who operated a dairy farm and a distributing plant 
but who received no milk from other dairy farmers.’ ” 


3. During the months of July and August, 1965, petitioner 
disposed of packaged milk from his plant in the Order No. 75 
marketing area. 


4. Prior to and subsequent to July and August, 1965, peti- 
tioner’s sole source of milk for use at his plant was from his own 
herd of cows, located near Hermosa, South Dakota. 


5. During the months of July and August, 1965, petitioner 
supplemented his own farm production with milk he purchased 
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through the Black Hills Milk Producers’ Association consisting 
of milk picked up by the Association tank trucks from the farm 
of a Mr. Shorb in July and the farm of Lee and Roger Wilsey 
in August, and delivered directly to petitioner’s processing plant. 


6. Glen Shorb and Lee and Roger Wilsey are dairy farmers and 
members of the Black Hills Milk Producers’ Cooperative Associa- 
tion. 


7. Petitioner was billed for the July and August deliveries 
by the Black Hills Milk Producers’ Association, at the order 
blend price, and by the market administrator on behalf of the 
funds administered by his office. 


8. Petitioner has refused to pay a September, 1965 billing of 
the market administrator’s office in the amount of $1884.22 for 
the Producers Settlement Fund, $84.03 for Administrative Assess- 
ment, and $365.40 for the Black Hills Milk Producers Association. 
Petitioner does not dispute these amounts but claims that the 
billing of the market administrator for the Producers Settlement 
Fund and Administrative Assessment are improper. 


9. Petitioner knew before the two deliveries in issue were 
completed that the milk was identifiable as having been furnished 
from the farms of specific producers. 


10. Petitioner knew that he would lose his status for any 
month in which he received milk from producers because he had 
been told by a representative of the market administrator that 
such was the case in a conversation (initiated by the market 
administrator’s representative) which occurred on June 30, 1965, 
before either of the deliveries in issue were made. 


11. Prior to accepting the milk delivery that is in issue for 
the month of August, 1965, petitioner had been notified by the 
market administrator’s representative that the delivery for the 
month of July, 1965, was from a producer and that petitioner 
had lost his producer-handler status for the month of July. 


12. The Black Hills Milk Producers’ Association is an Associa- 
tion of all Grade A producers in the Black Hills area. The Associa- 
tion picks up the milk in tank trucks from the farms of its in- 
dividual producer members, and on behalf of its producer mem- 
bers, markets and delivers such milk to various processing plants. 
Any milk which is in excess of the needs of processing plants is 
delivered to the Association plant. The Association plant merely 
serves as a surplus plant where the milk is separated and powder 
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produced. The plant bottles no milk nor are the Class I needs 
of other handlers supplied from such plant. The Association plant 
has not qualified as a pool plant under the Order. 


CONCLUSIONS 


The issue in this proceeding is whether the market adminis- 
trator’s application of the provisions of Order No. 75 is in accord- 
ance with law, i.e., whether petitioner, who was a producer- 
handler under the terms of the Order, lost his producer-handler 
status for the months of July and August, 1965, and became 
a fully regulated handler, by virtue of his receipts of milk directly 
from the farms of producers. 


In order to place petitioner’s challenge to the market adminis- 
trator’s application of the Order provisions in proper perspec- 
tive insofar as a proceeding pursuant to section 8c(15) (A) of 
the Act is concerned, we call attention to the fact that the appli- 
cable statutory provisions afford a forum for adjudicating issues 
as to whether an order, or a provision thereof, or an obligation 
imposed in connection therewith is “. . . not in accordance with 
law” (7 U.S.C. 608¢c (15) (A)). United States v. Mills, et al., 315 
F. 2d 828 (1963) cert. denied 375 U.S. 819. Our inquiry does not 
encompass questions of policy or the evaluation of the effective- 
ness of economic and marketing regulations promulgated pursuant 
to the Act. See e.g., In re Independent Milk Producer-Distributor’s 
Association, 20 A.D. 1, 18 (1961) ; In re Hygeia Dairy Company, 
19 A.D. 257, 273 (1960) ; In re Charles P. Mosby, Jr. d/b/a Cedar 
Grove Farms, 16 A.D. 1209, 1220 (1957), aff'd S.D. Miss. (1959) ; 
In re Clover Leaf Dairy Company, 15 A.D. 339 (1956), aff’d N.D. 
Ind. (1948) ; Pacific States Box & Basket Co. v. White, 296 U.S. 
176, 182 (1935). 


Petitioner has the burden of proving that the market adminis- 
trator’s application of the provisions of the Order are not in 
accordance with law. Borden’s Farm Products Co., Inc. v. Bald- 
win, 293 U. S. 194, 209 (1934) ; United States v. Rock Royal Co- 
op., Inc., 307 U.S. 588, 567; Bailey Farm Dairy Co. et al. v. Jones, 
61 F. Supp. 209 (E.D. Mo. 1945) aff'd 157 F. 2d 87; Wawa Dairy 
Farms, Inc. v. Wickard, 56 F. Supp. (E.D. Pa.) 67 (1944), aff'd 
149 F. 2d 860. The petitioner has failed to sustain that burden. 
In re Boonville Farms Cooperative, Inc., 23 A.D. 383, 388 (1964) ; 
aff'd Boonville Farms Cooperative, Inc. v. Freeman, (CA 2, 1966) 
358 F. 2d 681. 
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The Agricultural Marketing Agreement Act of 1937, as amend- 
ed, provides, in order to accomplish the classification and pricing 
of milk, that an order may include ‘‘a method for making adjust- 
ments in payments, as among handlers (including producers who 
are also handlers), to the end that the total sums paid by each 
handler shall equal the value of the milk purchased by him at 
the prices fixed in accordance with paragraph (A) of this sub- 
section [i.e., § 608c(5) (A)].” § 608c(5) (C). 


While the Secretary could have elected to fully regulate pro- 
ducer-handler if he thought it necessary, Freeman v. Vance, 319 
F. 2d 841 (C.A. 5, 1963), rehearing den’d, 325 F. 2d 663, cert. 
den., 377 U.S. 980 (1964) ; Ideal Farms, Inc. v. Benson, 288 F. 
2d 608 (C.A. 3, 1961), cert. den., 372 U.S. 965, he determined not 
to do so. The exemption allowed producer-handlers from the 
pricing and pooling provisions of the Order arises not from the 
lack of authority in the Act to regulate producer-handlers or own- 
farm production; but from the fact that on the basis of the 
promulgation hearing record, the Secretary determined that full 
regulation of a handler meeting the definition of a “producer- 
handler” was not necessary to achieve the declared policy of the 
Act in the marketing area defined in the same order. 


The definition of producer-handler as noted in Finding of Fact 
No. 2 was adpoted to insure that the exemption in the Order 
from equalization payments into the producer-handler fund 
would be limited or available only to those persons qualified 
under this definition. The intent is clear; a producer-handler must 
normally rely upon his own production of milk as the source of 
supply for his processing operations. He specifically may not 
receive any milk from other dairy farmers. The producer-handler 
definition described in Finding of Fact 2 is explicit in this respect 
when it states: “. . . but who receives no milk from other dairy 
farmers.” In this instance, petitioner did not meet the above 
criteria in July and August, 1965, so as to enable him to maintain 
his exemption, because he received milk from other dairy farmers 
during those months. 


The fact that the Black Hills Milk Producers’ Association 
served as an intermediary between the dairy farmers (Messrs. 
Shorb and Wilsey) and the petitioner in the delivery of the milk, 
does not insulate the petitioner from the loss of his exempt status. 


The Black Hills Milk Producers’ Association is a cooperative 
within the meaning of § 1075.5 of the Order, which states: 
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“‘ ‘Cooperative association’ means any cooperative marketing 
association which the Secretary determines, after application 
by the association: 


“(a) To be qualified under the provisions of the Act of 
Congress of February 18, 1922, as amended known as the 
‘Capper-Volstead Act’; and 


“(b) To have full authority in the sale of milk of its 
members and to be engaged in making collective sales of 
or marketing milk or its products for its members.” 


In this instance the function of the cooperative is to find a market 
for the milk of its members so as to gain certain economic ad- 
vantages for the producers. There is no indication in the record 
that the association owns dairy farms. Rather its members are 
dairy farmers, who organized such association for their own 
mutual benefit and for whom the association markets the milk. 
For the most part, in carrying out its functions for its members, 
the cooperative picks up the milk from the individual dairymen 
in its trucks, and delivers it directly to handlers to be processed. 
The association rarely stores milk in facilities it has for that 
purpose. The facilities are used only to handle surplus milk. The 
plant is not classified as a pool plant in accordance with the terms 
of Order No. 75 because the plant is not utilized for bottling 
purposes. Milk is not moved from the Association plant to pool 
plants. 


As seen in Finding of Fact 12, the Association really performs 
no plant function, with respect to the disposition of Class I milk 
because it transports the milk of its member producers directly 
to the recipient handler. Therefore, the conclusion is inevitable 
that the Black Hills Producers’ Association exists only for the 
purpose of being a convenient centralized organization by which 
individual producers market their milk. In actuality, when a proc- 
essor buys milk from Black Hills, it is really buying milk from 
individual producers. 


Petitioner contends that he received milk from the Black Hills 
Milk Producers’ Association after conferring with the market 
administrator and being led by him to believe he would retain 
his exempt status if he did. The facts do not sustain this claim, 
and even if they did, the law would preclude favorable considera- 
tion of his claim. Petitioner was forewarned that he should 
purchase milk from a pool plant rather than from producers. 
Even if petitioner had received advice from some one in the 
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market administrator’s office who had complete and full knowl- 


edge of all facts and circumstances necessary to interpret properly 
petitioner’s request, such tentative or preliminary action or inter- 
pretation by the market administrator, contrary to the express 
provisions of the Order, is not binding on the Secretary. 


In re Leslie E. Donley, 22 A.D. 499, 452; Dairymen’s League 


Cooperative Ass’n. v. Brannan, 173 F. 2d 57, 65 (C.A. 2), cert. 
den. 338 U.S. 825. An unauthorized interpretation by a market 
administrator is not binding on a governmental agency. Queens- 


boro Farms Products v. Wickard, 137 F. 2d 969, 982 (C.A. 2). 
In addition, the United States is not bound or estopped by the 


unauthorized acts of its officers or agents and those dealing with 
an officer or agent of the United States must be held to have had 
notice of the limitations upon his authority. Federal Crop Insur- 
ance Corporation v. Merrill, 332 U.S. 380, 382-386; United States 


v, Stewart, 311 U.S. 60, 70; Wilbur National Bank v, United 


States, 294 U.S. 120, 123-124; Nichols & Company v. Secretary 
of Agriculture, 181 F. 2d 651, 659 (C.A. 1); United States v. 
Globe Indemnity Company, 94 F. 2d 576, 578 (C.A. 2). 

Petitioner contends that the Black Hills Milk Producers’ Associ- 


ation is a pool plant within the meaning of the terms of Order 
No. 75. 

The record is clear in this respect. The Association plant has 
not qualified as a pool plant, nor do its functions as described in 


Finding of Fact 12 resemble those required under the pool plant 


provisions of the Order. Further, assuming arguendo that the 


Association plant did qualify as a pool plant, the supplemental 
milk which petitioner acquired moved directly from the farms 
of producers—not the plant, and petitioner was billed by the 


Association for such milk at the Order blend price. The Associa- 
tion did not pool or account for this milk in a handler capacity. 
See In re Leslie E. Donley, 22 A.D. 449, 452. 


It is concluded that the market administrator’s application of 
the provisions of Order No. 75 was in accordance with law when 


he determined that petitioner failed to qualify as a producer- 


handler as defined in the Order during the months of July and 
August 1965. 


In view of the foregoing, the petition herein should be dis- 


missed. The many contentions of the parties presented for the 
record have been considered and whether or not specifically 
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mentioned herein, any suggestion, request, etc., inconsistent with 
the recommended decision are denied. 


PROPOSED ORDER 
The relief requested by petitioner is denied and the petition 
is dismissed. 


Copies hereof shall be served upon the parties. 





LIST OF DECISIONS REPORTED 


FEBRUARY 1968 


AGRICULTURE DECISIONS 


Grain Standards Act 


KESINGER, JAMES. Docket No. GSL 4. Grading of wheat 
—Loading of mixed grain—TInfluence—Represent- 
ative sample—‘Material portion”—Dismissal of 


complaint. ........ 


(No. 11,633) 
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Grading of wheat—Loading of mixed grain—Influence—Representative 
sample—“Material portion”—Dismissal of complaint 


Complaint dismissed where complainant failed to establish charges against 
respondent of improperly influencing a licensed grain sampler in viola- 
tion of the act and of improperly inspecting, grading and certificating 
a cargo of grain loaded aboard a vessel, in violation of the regulations. 

Dona Kahn and J. Robert Franks for complainant. 

Robert G. Coltzer, Galveston, Texas, for respondent. 
Benj. M. Holstein, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


This is an administrative proceeding under the United States 
Grain Standards Act and Regulations (7 U.S.C. 71-87; 7 CFR 
26.1 et seq.), hereinafter called the act and the regulations, 
respectively, for the suspension or revocation of respondent’s 
license to inspect and grade grain under the act, instituted by 
three charge sheets filed by the Director, Grain Division, Con- 
sumer and Marketing Service, United States Department of Agri- 
culture, and duly served upon respondent. 

Section 7 of the act authorizes the Secretary to suspend or 
revoke any license issued under the act for violations by the 
licensee of any provisions of the act or regulations (7 U.S.C. 80). 
Respondent is charged with attempting improperly to influence 
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and with improperly influencing a licensed grain sampler in the 
performance of his duty, in violation of section 9 of the act (7 


U.S.C. 85, Charge Sheet No. 133) ; failing to follow instructions 


issued to him for carrying out the act and regulations, in viola- 


tion of section 26.15 of the regulations (7 CFR 26.15, Charge 
Sheet No. 134) ; and improperly inspecting, grading and certificat- 
ing a cargo of grain loaded aboard a vessel at Galveston, Texas, 


in violation of section 26.39 of the regulations (7 CFR 26.39, 
Charge Sheet No. 135). 


On March 10, 1966, some three months prior to issuance and 
service of the charges, respondent’s license to inspect and grade 
grain was temporarily suspended pending investigation (7 U.S.C. 
80). 

The charges were served upon respondent June 6, 1966, and 
by answer dated June 20, 1966, respondent, by his counsel, denied 
the charges and requested an oral hearing. Respondent’s license 
remained suspended until July 20, 1966, when it was reinstated. 


On August 2, 1966, an oral hearing was held and evidence was 
received at Galveston, Texas, before Benj. M. Holstein, Hearing 
Examiner, Office of Hearing Examiners, United States Depart- 


ment of Agriculture. Dona Kahn, Office of the General Counsel, 
United States Department of Agriculture, appeared for com- 


plainant, and respondent was represented by R. G. Coltzer, At- 
torney at Law, Galveston, Texas. The hearing was conducted 
pursuant to the rules of practice governing disciplinary proceed- 
ings under the Packers and Stockyards Act (9 CFR 202.1- 
202.22). After the hearing both sides filed suggested findings, 


conclusions and order, and supporting briefs. 


The hearing examiner issued a report containing Proposed 
Findings of Fact, Proposed Conclusions and Proposed Order. 
He recommended dismissal of the charges in the three charge 
sheets for failure on the part of the complainant to prove viola- 
tion of the act, the regulations or the Grain Inspection Manual 
as alleged, although he questioned respondent’s judgment in not 
proceeding differently with respect to the activities involved. 


Complainant filed exceptions to the hearing examiner’s report. 
We have painstakingly and repeatedly gone over the transcript 
of hearing and exhibits, the briefs filed, the hearing examiner’s 


1. See letter to respondent of June 2, 1966, which accompanied Charge Sheets No. 133, 134 
and 135. 


2. Determination by Deputy Administrator, C&MS, USDA, filed July 5, 1966. 
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report and the exceptions thereto. After much study and delibera- 
tion we have concluded, as did the hearing examiner, that the 
complainant failed to meet the burden of proving the charged 
violations of the act, the regulations and the instructions in the 
Grain Inspection Manual. 


Accordingly, the hearing examiner’s Proposed Findings of 
Fact, Proposed Conclusions and Proposed Order are adopted 
as the final decision and order herein. 


HEARING EXAMINER’S PROPOSED FINDINGS OF FACT, 
CONCLUSIONS AND ORDER 


PROPOSED FINDINGS OF FACT 


1. Respondent, James Kesinger, is now and was at all times 
material herein licensed under the act to inspect, grade and 
certificate grain for shipment in interstate and foreign commerce, 
and was at all such times employed by the Galveston Cotton 
Exchange and Board of Trade, Galveston, Texas, as a licensed 
inspector under the act and regulations. 


2. Cargo grain at Galveston, Texas, is inspected, graded, and 
certificated by licensed inspectors from samples taken by au- 
thorized samplers from the flow of grain as it is being loaded 
aboard ship. Loading is done by means of spouts which slope 
downward from the shipping bins on the dock and discharge into 
the holds of the vessel. The practice regularly followed is for 
a sampler to take a “cut” of the flowing stream of grain with 
a device called a pelican (Comp. Ex. 5, p. 79) at such time inter- 
vals that each cut represents the flow of from 1300 to 1500 
bushels of grain into the hold. Each cut, consisting of approxi- 
mately two quarts of gain, is examined by the sampler for weevil 
infestation or other irregularities. In the absence of any irregu- 
larity, the sampler normally combines six cuts into one component 
sample which represents about 8,000 bushels of grain, issues a 
pre-numbered sample ticket, and the component sample and 
ticket are delivered to the licensed inspector to test for the 
various factors which determine grade. If all the samples are 
uniform as to kind, quality, and condition, one composite sample 
is assembled by the inspector and tested by him to determine 
the grade of the cargo, and such grade is entered by the inspector 
on a certificate of grade. 
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If the sampler notes the presence of live weevils, excess foreign 
material, difference in grade, etc., in the grain being loaded, 
the sampler may take a “special” cut. Such cut is treated as a 
sample and the sampler executes a sample ticket and sends the 
grain and sample ticket to the inspector for examination. Any 
sample which varies in kind, quality or condition from the grade 
being tendered is required to be kept separate by the inspector 
and information with respect thereto reported to the interested 
parties and entered in the ship loading log (Comp. Ex. 1, pp. 5, 
6, 8; Comp. Exs. 4, 6, 7; Tr. pp. 17, 25-32, 46, 51, 62-80, 85, 92, 
123, 125, 127-128, 186, 194). 


3. If a lot, parcel or cargo is not uniform in quality and con- 
dition because of the presence therein of a “material portion” 
of grain of a different grade, inspectors are required by the act 
and the regulations and have been instructed by their superiors 
to inspect, grade and certificate such portion separately (7 CFR 
26.39; Comp. Ex. 5, pp. 75-76; Tr. p. 18). There is no regulation 
or instruction defining “material portion’. However, inspectors 
have been told that in the case of mixed grain any amount may 
be considered a “material portion” depending upon the circum- 
stances and the judgment of the inspector, that the inspector is 
to use his discretion in making the determination, and that any 
question in the inspector’s mind as to whether the quantity of 
mixed grain in question does in fact constitute a “material por- 
tion” should be resolved by consultation with his superiors. The 
portion of mixed grain which may be considered material is so 
considered in relation to the quantity of grain in a particular 
hold of the vessel as well as to the quantity in the entire cargo 
(Tr. pp. 13-17, 24, 35, 40, 45, 48, 54-56, 88-89, 92, 117, 
119, 174, 178, 186). 


4. During the evening of February 21, 1966, No. 2 hard winter 
wheat was being loaded aboard the vessel S.S. Narcea at Galves- 
ton, Texas, and the samplers on duty at the holds on board ship 
were Ramiro Ayala and Fred Walker. Sometime between 10 and 
10:15 p.m. loading had been completed except for No. 1 hold 
at the forward end, where grain was still running into the hold 
from one loading spout (Tr. p. 133). At that time Ayala, who 
had completed his work at the aft end of the ship, went forward 
to where Walker was working the No. 1 hold and was told by 
Walker that he (Walker) had just taken a cut of the grain and 
that the cut was “real good” (Tr. pp. 128-130, 135). Shortly 
thereafter Ayala either noticed or was told by the mate that corn 
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was going into the hold, whereupon Ayala took a cut of the grain 
and upon observing corn mixed with the wheat Ayala immediately 
ordered the flow cut off and loading was temporarily halted (Tr. 
pp. 126, 129-137). 


5. After taking the cut described in Finding 4, Ayala put the 
grain into a sieve pan but neither he nor Walker executed a 
sample ticket. Ayala then took the pan of grain to the laboratory 
where respondent was working, informed respondent that load- 
ing had been suspended because of corn mixed with the wheat, 
showed the pan to respondent, and told respondent that the mixed 
grain which had been loaded “would work up just a small 
amount”, but gave no specific estimate as to the number of 
bushels. Respondent examined the grain visually, stated “this 
much won’t hurt a thing”, and dumped the contents of the pan 
into a waste bin or directed Ayala to do so. Upon inquiry by 
Ayala, respondent said that no sample ticket was necessary. Re- 
spondent made no entry of any of the above circumstances or of 
the fact that loading had been suspended, in the ship loading log 
(Tr. pp. 129-131, 139-146, 152-167, 194-198, 212-213, 217-220.) 


6. Execution of a sample ticket at the time that the sample 
is taken is the responsibility of the sampler. It was Ayala’s regular 
practice to make out tickets for all the samples which he took 
(Comp. Ex. 1, p. 5; Tr. pp. 130-135, 142, 199). 


7. Section 26.21 of the regulations (7 CFR 26.21) provides, 
in part, as follows: 


26.21 Inspection and grading to be based on representative 
sample. 


No licensed inspector shall issue a certificate of grade for 
any grain unless the inspection and grading thereof be based 
upon a correct and representative sample of the grain. . . 
No sample shall be deemed to be representative unless of the 
size, and procured in accordance with the methods, prescribed 
in instructions issued by the administrator or by such officer 
of the Department as may be designated by him for the 
purpose, which are in effect at the time of the inspection 
and grading. 


The Grain Inspector’s Manual (Comp. Ex. 1, p. 5, Comp. Ex. 
5, p. 76) provides: “The size of the sample shall be not less than 
two quarts.” Two quarts of wheat weigh 3.75 pounds.’ The pan 


3. A bushel of wheat weighs 60 pounds and contains 32 quarts. Webster's International 
Dictionary, unabridged. 
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of grain which Ayala brought to respondent for examination 
contained about 1,000 grams, or slightly over two pounds. Re- 
spondent did not consider this a representative sample (Tr. pp. 
139, 146, 214-215, 219, 231). 


8. After Ayala’s visit to the laboratory as described above 
and before loading of the ship was resumed, respondent went 
aboard the vessel and observed the mixed grain which had been 
loaded into hold No. 1. On the basis of this observation and of 
Ayala’s statement that only a small amount was involved, respond- 
ent did not consider the quantity of mixed grain in the hold to be 
a “material portion” within the meaning of the regulations and 
made no effort to inform his superiors or consult with them 
concerning the matter. Loading was subsequently resumed and 
completed with grain out of a different bin from that which had 
been in use prior to the cut-off. The mixed corn and wheat which 
had gone into hold No. 1 was not removed from the ship, and 
respondent issued a certificate of grade for No. 2 hard winter 
wheat covering all of the grain which had been loaded on board 
the S. S. Narcea, and the vessel sailed for destination (Comp. 
Exs. 9 A, 9 B, 9 C; Tr. pp. 103, 105, 163, 200-203, 211-213). 


CONCLUSIONS 


The undisputed facts are that during the loading of No. 2 hard 
winter wheat on board the S. S. Narcea at Galveston on February 
21, 1966, a quantity of corn mixed with wheat was loaded into 
hold No. 1; that loading was suspended as soon as the mixed 
grain was observed; that sampler Ayala took a sample of the 
mixture, placed it in a pan, brought it to respondent for examina- 
tion, and told respondent that loading had been suspended be- 
cause of the presence of the corn; that the sample in question 
was smaller than the minimum size required for a representative 
sample under the regulations; that neither Walker who was on 
duty at hold No. 1 at the time nor Ayala who took the sample 
executed a sample ticket; that respondent examined the sample 
visually when it was brought to him by Ayala but did not retain 
it and disposed of it as waste; that respondent did not report any 
of these circumstances to his superiors nor make any entry 
thereof in the ship loading log; that the mixed grain which had 
gone into hold No. 1 was not removed; and that respondent 
issued a grade certificate which represented all of the grain loaded 
on the vessel to be No. 2 hard winter wheat. These undisputed 
facts are included in the findings. 
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I 


Complainant contends that respondent attempted to and did 
improperly influence a licensed sampler in the performance of 
his duty in violation of section 9 of the act‘ (7 U.S.C. 85; Charge 
Sheet No. 183) because, as Ayala’s superior, he could have di- 
rected the execution of a sample ticket but instead of doing so 
told Ayala that no ticket was necessary (Comp. Brief, pp. 8-11). 


What was said concerning a sample ticket is one of the disputed 
areas. Ayala testified that when he brought the pan of mixed 
grain to respondent, he asked respondent whether respondent 
wanted a sample ticket and offered to make one but respondent 
said he did not want a ticket (Tr. pp. 130-131, 144). Edward 
Stanley, another sampler who was in the laboratory at the time, 
testified similarly (Tr. pp. 162, 165-166). Respondent testified 
that he had no conversation with Ayala concerning a sample 
ticket (Tr. p. 199). We accept Ayala’s version, not only because 
it was corroborated by Stanley but because it is consistent with 
respondent’s own testimony that the grain in the pan was “not 
enough to make a sample. It was not considered a sample.” (Tr. 
p. 219). In view of this latter testimony, it is not unreasonable 
to conclude that respondent told Ayala that no ticket was neces- 
sary and we have so found (Finding 6). 


But it does not follow that respondent thereby influenced or 
attempted to influence Ayala in the performance of his duty. 
In the first place, execution of the sample ticket is the responsi- 
bility of the sampler (Comp. Ex. 1; Tr. pp. 29-30, 142). When 
Ayala was asked on cross-examination whether he made out the 
tickets on samples which he took he answered “Yes sir, always” 
(Tr. p. 142), but gave no reason why he did not do so in this 
instance. Counsel for complainant explains Ayala’s failure to 
prepare a ticket by referring to “the special circumstances sur- 
rounding the taking of the cut” (Comp. Brief, p. 9), but it does 
not appear that the circumstances were substantially different 
from those under which any special cut is taken when irregulari- 
ties are noted. 


Second and more important, a sample must be representative 
and the quantity of grain tendered to respondent for examination 
was not a representative sample. In order to be representative 





4. “. . . any person who shall improperly influence or attempt to improperly influence any 


inspector or sampler in the performance of his duty .. . shall be guilty ete... .” (7 U.S.C. 
85). 
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a sample must contain at least two quarts or 3.75 pounds. The 
grain in the pan which Ayala brought to respondent contained 
about two pounds or slightly more than half the required mini- 
mum. There is no dispute concerning these facts (Tr. pp. 25, 
138-139, 146, 205-206, 214-216, 219, 231; Comp. Ex. 1, p. 5, Comp. 
Ex. 5, p. 76). The issuance of a certificate of grade based upon 
a sample which is not representative is prohibited. The regula- 
tions specifically so provide and the Area Supervisor so testified 
(7 CFR 26.21; Tr. p. 29). We cannot agree with complainant’s 
contention that it was respondent’s duty to direct the execution 
of a sample ticket for an unrepresentative sample. No purpose 
could have been served thereby. Ayala must have been aware 
of this as well as respondent, and it probably accounts for Ayala’s 
failure to execute a ticket on his own initiative as well as for 
respondent’s statement that no ticket was necessary. We conclude 
that respondent did not attempt improperly to influence nor did 
he in fact improperly influence a licensed grain sampler in the 
performance of his duty as alleged in Charge Sheet No. 133, 
and these charges should be dismissed. 


II 


Complainant contends that respondent also violated section 
26.15 of the regulations® in that he failed to comply with the 
provisions of Item 4 of the Grain Inspection Manual which had 
been issued to him for his guidance in carrying out the provisions 
of the act and regulations (Comp. Brief, pp. 11-12; Charge Sheet 
No. 134). Item 4 of the Grain Inspection Manual (Comp. Ex. 
1, p. 8) requires that each sample which is of a different grade 
than that of the tendered lot to be kept separate and apart, that 
information with respect thereto be reported to the interested 
parties and to the grain inspection supervisor, and that a record 
of such details, among others, be entered on the loading chart 
or log. Respondent did none of these things and he does not 
claim otherwise. His defense is that the quantity of mixed grain 
which Ayala brought to him was not sufficient to constitute a 
sample, and that if it had been sufficient he would have taken 
the required steps (Tr. pp. 214, 218-219, 231). 





5. Each licensed inspector shall execute diligently all instructions for carrying out the Act 
and regulations, issued to him directly or indirectly, by the grain supervisor ... or by any 
officer of the department engaged in administering the Act and regulations. ... (7 CFR 
26.15) 
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We are of the opinion that this is a valid defense. Item 4 of 
the Manual, in addition to the requirements of keeping the sample 


separate, reporting, and making a record, contains a paragraph 


entitled “Representative Sampling Of Cargo Grain During Load- 
ing’ which specifically describes the technique to be used by the 
sampler in taking a “‘cut’”’ with a pelican to assure that the sample 
obtained is representative. Item 2 of the Manual, entitled ‘‘Rep- 


resentative Sample”, states in part: 


The taking of a representative sample of a lot of grain for 
inspection and grading purposes is an important and es- 
sential part of grain inspection. If the sample obtained is not 
representative, no amount of care in making the determina- 


tion for the grading factors will establish the true grade of 


the grain involved. The licensed inspector is responsible for 


the representativeness of the sample upon which he bases 
the grade of any lot of grain. It is essential that. . . the 
sample be of sufficient size to permit the required tests to be 


performed, 


No licensed inspector shall issue a certificate of grade for any 


grain unless the inspection and grading thereof be based 
upon a representative sample of the grain. No sample shall 
be deemed to be representative unless of the size, and pro- 


cured in accordance with the methods prescribed in instruc- 
tions issued. . . 

The size of the sample shall be not less than two quarts. .: . 
We must conclude that the term “sample’’, as used in Item 4 


of the Grain Inspection Manual and elsewhere throughout the 


instructions, and regardless of whether the reference is to a 


composite or component sample or to a single “cut” as in this 
instance, means a representative sample and that the steps which 
an inspector is required to take under Item 4 necessarily have 


reference to a representative sample which, where a single cut 
is concerned, means a minimum of two quarts or 3.75 pounds. 


Complainant argues that the instructions make no exception 
“on the basis of the amount of the sample’’, and that the sample 
taken by Ayala was enough for a “working sample” and more 


than the amount needed to analyze the grain (Comp. Brief, p. 
18). The argument is not supported by the facts. In view of the 


definition of a representative sample contained in the Manual, 
there is a clear distinction or exception based upon the amount 
of the sample. 
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Nor is there any mention of a “working sample” anywhere 
in the regulations or the Grain Inspection Manual, so far as we 


can discover, or even in the testimony. This term appears for 


the first time in complainant’s brief. During the cross-examina- 
tion of respondent, he was asked whether the 1,000 grams which 
Ayala had brought to him would be considered “a good working 
portion’’. (Emphasis supplied). His reply indicates that a work- 


ing portion is the quantity of grain which results after a repre- 


sentative sample has been “split” or proportionately reduced so 


that what remains is the same or similar in its constituents as 
the representative sample, but smaller in amount and therefore 
more easily handled for analysis (Tr. pp. 216-217). Complainant 
would treat the 1,000 grams in question as a sample under the 


regulations because 1,000 grams is more than the amount con- 


tained in a working portion. But the 1,000 grams was not a por- 
tion of any sample. It was the entire sample. Since it was deficient 
in quantity it was not representative, and the mere fact that it 
was capable of being worked did not make it representative. 


We conclude that respondent did not fail to comply with the 


provisions of the Grain Inspection Manual and thereby violate 


section 26.15 of the regulations, as alleged in Charge Sheet No. 
134, and this charge should be dismissed. 


II] 


Complainant contends that the mixed corn and wheat which 
had been loaded into hold No. 1 was a “material portion” within 
the meaning of section 26.39 of the regulations (7 CFR 26.39), 


and that respondent violated this regulation by reason of his 


failure separately to inspect, grade and certificate such portion 
(Comp. Brief, pp. 16-23, Charge Sheet No. 135). Respondent’s 


answer to this charge is (1) the lack of a representative sample, 
and (2) respondent’s conclusion that the quantity of mixed corn 


and wheat which had been loaded aboard was not a material 


portion of the grain in hold No, 1. 


The regulations prohibited the issuance of a certificate of grade 
unless the inspection and grading are based upon a correct and 
representative sample of the grain in question (7 CFR 26.21). 


It follows that the separate inspection, grading and certification 


of the material portion which section 26.39 requires must be 


based upon a representative sample of such portion, and respond- 
ent had no such sample. This conclusion would necessarily dis- 
pose of this last charge as well as the other two. But assuming 
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arguendo that the sample in question was representative, it is 
our view that the mixed grain in hold No. 1 was not a material 
portion as that term is interpreted under the instructions and 


directions given to respondent. 


The lack of a definition of “material portion” is not due to 
oversight. David Galliart, head of the Enforcement Section of 
the Inspection Branch of the Grain Division, Commodity and 


Marketing Service, testified that the term “is very hard to 


define” and that the Department has designedly refrained from 
doing so in order to avoid establishing loading criteria which 
could be used by a shipper to the disadvantage of a receiver 


(Tr. pp. 43-45). Galliart and three other witnesses for complain- 


ant*® described the procedure which licensed inspectors were 
expected to follow in making a decision as to what was a material 
portion. These witnesses testified variously that inspectors have 
been told that where mixed grain is involved, “any amount” 


could be considered a material portion depending upon the cir- 


cumstances, that the inspector was to use his judgment as to 
where the line should be drawn in making the determination, 
that he was to consult with his superiors if there was any doubt 


or question in his mind, that he was to use his discretion as to 


whether such consultation was necessary, that each situation 


was different, and that “figures have to be made as you go along”’ 
(Tr. pp. 13-14, 24, 40, 54-56, 89-90, 92, 117, 119-122, 174, 176, 
178.) 


The licensed inspector depends upon the sampler to estimate 


the amount of grain represented by the sample (Tr. page 90). 
Ayala testified that.at the time loading of the vessel had been 
suspended, the first mate estimated the amount of mixed grain 


which had gone into the hold at between 600 and 800 bushels 


and that he (Ayala) agreed with this estimate, but although 


at one point in his testimony Ayala stated that he told respondent 
how many bushels had gone into the hold at other points in his 


testimony he stated that he could not remember whether he 


relayed such information to respondent (Tr. pp. 128-129, 132-133, 
140, 144-148). He also stated that the estimate of 600 to 800 
bushels could be “‘off’”’ by 200 to 300 bushels. (Tr. p. 128). 


Russell Rac, a sampler and weigher employed by a firm repre- 
senting the buyer, testified for complainant that he saw some 





6. George Griffin, Southwest Area Supervisor of the Grain Division; Sigfried Freeman, Gal- 
veston District Supervisor of the Grain Division; Christopher B. Lowth, Jr., Chief Grain In- 
spector, Galveston Board of Trade, 
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corn in hold No. 1 after the cut-off, but not “a lot of corn” (Tr. 
p. 156). Edward H. Ruttiger, general foreman in charge of load- 
ing the grain, was called as a witness by complainant but refused 


to make any estimate. He stated that to do so would be just a 
guess and that the quantity in question could be anywhere be- 
tween 50 and 5,000 bushels (Tr. p. 245). 

Respondent testified that when the sample was brought to 
him, Ayala said “just a small amount” was involved and made 
no estimate in bushels (Tr. pp. 190, 212-218, 217). Respondent 


also testified that he went aboard the vessel later, looked into 
hold No. 1 and saw a small amount of corn on top of the cone, 
but did not consider the quantity to be a material portion and 
therefore had no further discussion with anyone and took no 
further action (Tr. pp. 199-206). 

Respondent was authorized and directed to use his judgment 
in deciding how much was a material portion and he did so. Even 
if he used poor judgment in making the determination, this would 


not be a violation of any regulation or instruction unless it could 
be said that his conclusion was so far out of line with the facts 
that it was, in effect, a failure to use any judgment and there- 


fore constituted arbitrary action. In view of the testimony of 
complainant’s own witnesses we cannot make such a finding. 


We conclude that respondent did not fail separately to inspect, 
grade and certificate a material portion of grain which was of 


a different grade than the tendered grade and thereby violate 


section 26.89 of the regulations, as alleged in Charge Sheet No. 
135, and this charge should be dismissed. 


The conclusion that respondent did not violate the law is not 
to be taken as indicating approval of the way in which he handled 


the situation. Respondent knew that loading of the vessel had been 


suspended because of the presence of corn in what was supposed 
to be No. 2 hard winter wheat. He was Ayala’s immediate 


superior, and it probably would have been better procedure for 
him to have directed Ayala to return to the ship, take a repre- 
sentative sample of the mixture, and make an estimate in bushels 
of the quantity which had gone into the hold as well as of the 
total quantity of grain in the hold, and then upon the basis of 
such a sample and estimate respondent could have proceeded 
to analyze the sample and take whatever additional steps were 
necessary. It may be that respondent was remiss in not doing 
these things. But we find nothing in the act or regulations or in the 
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Grain Inspection Manual which would have required respondent 
to proceed in this manner, nor is there anything in the testimony 
to that effect, nor has he been charged with any violation by 
reason of his failure so to proceed. In any event, respondent has 
already been subjected to a temporary suspension of his license 
for a period of more than four months, and this would appear 
to constitute sufficient disciplinary action for such failure. 


ORDER 


The charges against respondent in Charge Sheets No. 133, 134, 
and 135 are dismissed. 
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In re CHARLES C. GREEN. P&S Docket No. 3909. Decided February 


1, 1968. 


—Suspension of registration—Consent 


Failure to pay—Drafts—Cease and desist—Bonding requirements 


Respondent consented to the issuance of an order requiring him to cease and 
desist from issuing insufficient funds drafts or checks in payment for 


livestock purchased .in commerce, failing to pay when due the full pur- 


chase price of such livestock and engaging in business under the act 
without being bonded therefor and suspending him as a registrant under 


the act for a period of 10 days and thereafter until bonded. 


James S. Krzyminski for complainant. 


Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on October 9, 1967, by the Packers and Stockyards 
Administration, United States Department of Agriculture, charg- 
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ing respondent with violations of the Act and the regulations 
thereunder (9 CFR 201.1 et seq.), hereinafter referred to as the 
regulations. 


Respondent filed an answer on January 16, 1968, in which 
respondent admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents 
to the issuance of a specified order, with findings and conclusions, 
for the purpose of this proceeding only, based on all allegations 
contained in the complaint. Complainant has recommended that 
the order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Charles C. Green, hereinafter referred to as the re- 
spondent, is an individual whose address is Las Lunas, New 
Mexico. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as 
a dealer to buy and sell livestock in commerce. 


2. (a) Respondent, in connection with his operations as a 
dealer, on or about March 15, 1967, purchased 260 head of live- 
stock from the Deming Cattle Sales Co., Deming, New Mexico, 
for a total purchase price of $30,926.66, and failed to pay the 
full purchase price of such livestock. 


(b) As of October 9, 1967, there remained unpaid by the 
respondent a total of $4,669.61 for the livestock purchase of 
March 15, 1967, as set forth in subparagraph (a) above. 


3. On or about March 15, 1967, in connection with the trans- 
action set forth in paragraph 2 above, respondent issued a draft, 
in purported payment of the purchase price of the livestock, 
which draft was returned unpaid by the bank at which it was 
made payable because respondent did not have sufficient funds 
available at such bank to pay such draft. 


4. The surety bond which respondent maintained to secure 
performance of his dealer obligations under the Act was termi- 
nated on August 14, 1965. Respondent was notified by certified 
mail on or about July 20, 1965, of such termination date and was 
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informed that he would have to comply with the bonding require- 
ments under the Act and the regulations if he continued to en- 
gage in business as a dealer in commerce after such termination 
date. Notwithstanding such notice, respondent has continued to 
engage in the business of a dealer, buying and selling livestock 
in commerce for his own account, without filing and maintaining 
a reasonable bond or its equivalent as required under the Act 
and the regulations. 


CONCLUSIONS 


By reason of the facts set forth supra, respondent has wilfully 
violated section 312(a) of the Act (7 U.S.C. 213(a)) and sections 
201.29, 201.380 and 201.43(b) of the regulations (9 CFR 201.29, 
201.30, 201.43 (b) ). Inasmuch as the complainant has recommend- 
ed that the order consented to by respondent be issued, the order 


will be issued. 


ORDER 


Respondent shall cease and desist from (1) issuing checks 
or drafts in payment for livestock purchased in commerce with- 
out having and maintaining sufficient funds on deposit in the 
bank account upon which they are drawn to pay such checks or 
drafts; (2) failing to pay, when due, the full purchase price of 
livestock purchased in commerce; and (3) engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and 
the regulations. 


Respondent is suspended as a registrant under the Act for a 
period of 10 days and thereafter until such time as he complies 
fully with the bonding requirements under the Act and the regula- 
tions. When respondent has complied with such requirements, 
a supplemental order will be issued in this proceeding terminating 
this suspension after the 10-day period. 


This order shall become effective on the sixth day after service 
upon the respondent. Copies hereof shall be served upon the 
parties. 
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(No. 11,635) 


In re JAYSON INC., d/b/a TAMA LIVESTOCK AUCTION and JOHN 
W. RHODES. P&S Docket No. 3945. Decided February 1, 1968. 


Shippers’ proceeds—Accounts of sale—Insolvency—Suspension of 
registration of corporate respondent—Consent 


Respondents consented to the issuance of an order requiring them to cease 
and desist from engaging in business under the act while insolvent, 
using shippers’ proceeds for unauthorized purposes and issuing accounts 
of sale that fail to show the true, full and correct names of the buyers 
and suspending the corporate respondent as a registrant under the act 
for a period of 15 days and thereafter until no longer insolvent. 


Jerome S. Ducrest for complainant. 
M. G. Mickelson, of Mickelson and Roan, Toledo, Iowa, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The Com- 
plaint filed by the Acting Administrator, Packers and Stockyards 
Administration, on December 26, 1967, charges respondents with 
various violations of the Act and the regulations. In an answer 
filed on January 18, 1968, respondents admit the jurisdictional 
allegations in the Complaint and submit to the jurisdiction of the 
Secretary in the matter, neither admit nor deny the remaining 
allegations, waive oral hearing and the report of the Hearing 
Examiner and, for the purpose of this proceeding only, consent 
to the issuance of a specified order with findings of fact and con- 
clusions based upon the allegations contained in the Complaint 
as the findings of fact and conclusions of the Secretary, requiring 
respondents to cease and desist from the practices complained 
of in the Complaint and suspending the registration of respond- 
ent Jayson Inc. for a period of 15 days and thereafter until it 
demonstrates that it is no longer insolvent. Complainant has 
recommended that the order consented to by respondents be issued. 


FINDINGS OF FACT 


1. (a) Jayson Inc., hereinafter referred to as respondent Jay- 
son, is a corporation with its principal place of business located 
at Tama, Iowa. 
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(b) Respondent Jayson is and at all times material herein 
was: 


(1) Engaged in the business of conducting and operat- 
ing, under the direction, control and management of John W. 
Rhodes, hereinafter referred to as respondent Rhodes, the Tama 
Livestock Auction, Tama, Iowa, a posted stockyard under the 
Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard and buying and selling live- 
stock in commerce for its own account under the direction, control 
and management of respondent Rhodes; and 


(8) Registered with the Secretary of Agriculture as a 
market agency and dealer to buy and sell livestock in commerce. 
(c) Respondent Rhodes, whose address is Tama, Iowa, at all 


times material herein was President, Secretary, Treasurer, Man- 
ager and principal owner of respondent Jayson and the stockyard. 


(d) Respondent Rhodes is and at all times material herein 
was: 


(1) Engaged in the business of conducting and operat- 
ing the business of respondent Jayson and the stockyard; and 


(2) Engaged in the business of selling livestock at the 
stockyard and buying and selling livestock, in commerce, through 
the facilities of respondent Jayson and the stockyard. 

2. (a) Respondent Jayson’s current liabilities exceeded its 
current assets, as of June 30, 1967, by $36,690.74. As of said 
date respondent Jayson had current liabilities totaling $52,989.18 


and current assets totaling only $16,298.44, resulting in an excess 
of current liabilities over current assets of $36,690.74. 


(b) Respondent Jayson’s current liabilities exceeded its 
current assets, as of September 29, 1967, by $42,327.24. As of 


said date respondent Jayson had current liabilities totaling 


$60,372.74 and current assets totaling only $18,045.50, resulting 
in an excess of current liabilities over current assets of $42,327.24. 


(c) Respondent Jayson’s current liabilities presently exceed 
its current assets. 


3. Respondent Jayson, at the stockyard, under the direction, 
control and management of respondent Rhodes, during the month 
of September 1967, operated as a market agency under the Act, 
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notwithstanding that during such month its current liabilities 
exceeded its current assets. 


4. Respondent Jayson, under the direction, control and manage- 
ment of respondent Rhodes, and respondent Rhodes, during the 
months of June and September, 1967, used funds received as 
proceeds from the sale, at the stockyard, of livestock consigned 
to respondent Jayson for sale on a commission basis for purposes 
of their own and purposes other than the payment of lawful 
marketing charges and the remittance of net proceeds to shippers, 
thereby endangering the faithful and prompt accounting therefor 
and payment of the portions thereof due the owners or consignors 
of livestock, and failed to maintain properly the account in which 
the shippers’ proceeds were deposited, in that: 


(a) As of June 30, 1967, respondent Jayson had a shortage in 
shippers’ proceeds in the amount of $35,928.13. As of said date, 
said respondent Jayson had outstanding checks drawn on the 
account in which shippers’ proceeds were deposited in the amount 
of $38,023.86 and had, to offset said outstanding checks, a bank 
balance of only $2,095.73, resulting in the said deficiency in ship- 
pers’ proceeds of $35,928.13. 


(b) As of September 29, 1967, respondent Jayson had a short- 
age in shippers’ proceeds in the amount of $37,835.11. As of said 
date, said respondent Jayson had outstanding checks drawn on 
the account in which shippers’ proceeds were deposited in the 
amount of $52,007.13, and had, to offset said outstanding checks, 
a bank balance of only $14,172.02, resulting in the said deficiency 
in shippers’ proceeds of $37,835.11. 


5. Respondent Jayson, under the direction, control and manage- 


ment of respondent Rhodes, and respondent Rhodes, at the stock- 
yard, on or about 10 dates specified in the Complaint and in other 
sales transactions at divers other times during the period from 
March 1, through September 29, 1967, in accounting to consignors 


for the sale of their livestock, failed to transmit or deliver to said 


consignors full, true and correct accounts of such sales, in that 


respondents issued accounts of sale which failed to show the names 
of the purchasers of livestock or showed assumed or otherwise 
incorrect names, initial designations, abbreviated names, or mere 


first names or last names, one without the other, as the purchasers 


of their livestock instead of the full, true and correct name of the 
purchasers, copies of which incomplete and incorrect accounts of 
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sale were made a part of respondent Jayson’s accounts and rec- 
ords. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 hereof, 
respondent Jayson Inc. is insolvent within the meaning of the 


Act (7 U.S.C. 204). 


By reason of the facts set forth in Findings of Fact 3, 4, and 


5 hereof, respondent Jayson Inc. has wilfully violated sections 
304, 307, 312(a) and 401 of the Act (7 U.S.C. 205, 208, 213(a), 
221) and sections 201.40, 201.41, 201.42 and 201.43(a) of the 


regulations (9 CFR 201.40, 201.41, 201.42, 201.43(a)). 


By reason of the facts set forth in Findings of Fact 3, 4, and 
5 hereof, respondent Rhodes has wilfully violated sections 304, 
307, 312(a) and 401 of the Act (7 U.S.C. 205, 208, 213(a), 221) 
and sections 201.40, 201.41, 201.42 and 201.43(a) of the regula- 


tions (9 CFR 201.40, 201.41, 201.42, 201.43 (a)). 


Inasmuch as respondents have consented that an order be issued 
requiring them to cease and desist from the practices complained 
of in the Complaint and suspending the registration of respond- 


ent Jayson Inc. for a period of 15 days and thereafter until it 


demonstrates that it is no longer insolvent, and complainant has 
recommended that such an order be issued, the order will be 
issued. 


ORDER 


(a) Respondent Jayson [Inc., its officers, representatives, 
agents, and employees, directly or through any corporation or 
other device, shall, in connection with the market agency and 


dealer operations of respondent Jayson Inc., cease and desist 
from: 


(1) operating as a livestock dealer or market agency 
while its current liabilities exceed its current assets; 


(2) using funds received as proceeds from the sale of live- 
stock consigned to it for sale on a commission basis for purposes 
of its own and purposes other than the payment of lawful market- 
ing charges and the remittance of net proceeds to shippers; 


(3) failing to maintain its custodial account for shippers’ 
proceeds in conformity with the provisions of section 201.42 
of the regulations (9 CFR 201.42) ; and 
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(4) making and keeping as a part of its records, accounts 
of sale which fail to show the full, true, and correct names of the 


buyers of consigned livestock. 


Respondent Jayson Inc. shall deposit the gross proceeds re- 
ceived from the sale of livestock on a commission basis in a 
separate account designated as ‘“‘Custodial Account for Shipper’s 
Proceeds” or by some similar designation and shall maintain such 


account in conformity with the provisions of section 201.42 of 
the regulations (9 CFR 201.42). 

Respondent Jayson Inc. shall keep accounts, records and memo- 
randa which fully and correctly disclose all transactions involved 
in its business as a dealer and as a market agency subject to the 
Act, including, among other things, complete and correct accounts 
of sale. 


Respondent Jayson Inc. is suspended as a registrant under the 
Act for a period of 15 days and thereafter until it demonstrates 


that it is no longer insolvent. When said respondent demonstrates 


that it is no longer insolvent, a supplemental order will be issued 
in this proceeding terminating this suspension. 


(b) Respondent John W. Rhodes shall cease and desist from: 


(1) operating respondent Jayson Inc., or any other corpo- 
ration owned and controlled by respondent Rhodes and subject 
to the Act, while the current liabilities of such corporation exceed 


its current assets; 


(2) using funds received as proceeds from the sale of 
consigned livestock on a commission basis, in commerce, by re- 
spondent Jayson Inc., or any other corporation owned and con- 


trolled by respondent Rhodes and subject to the Act, or by re- 


spondent Rhodes individually, for purposes of his own and pur- 


poses other than the payment of lawful marketing charges and 
the remittance of net proceeds to shippers; 


(3) failing to maintain, or cause to be maintained, the 


custodial account for shippers’ proceeds of respondent Jayson 
Inc., or any other corporation owned or controlled by respondent 
Rhodes and subject to the Act, or of respondent Rhodes individ- 
ually, in conformity with the provisions of section 201.42 of the 


regulations (9 CFR 201.42) ; and 


(4) making and keeping, or causing to be made and kept, 
as a part of the records of respondent Jayson Inc., or any other 
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corporation owned or controlled by respondent Rhodes and sub- 
ject to the Act, or of respondent Rhodes individually, accounts 
of sale which fail to show the full, true, and correct names of the 
buyers, in commerce, of livestock consigned to such corporation 
or to respondent Rhodes individually. 


Respondent John W. Rhodes shall deposit, or cause to be de- 
posited, the gross proceeds received from the sale of livestock 
on a commission basis, in commerce, by respondent Jayson Inc., 
or any other corporation owned or controlled by respondent 
Rhodes and subject to the Act, or by respondent Rhodes individ- 
ually, in a separate account designated as “Custodial Account 
for Shippers’ Proceeds’, or by some similar designation, and shall 
maintain, or cause to be maintained, such account in conformity 
with the provisions of section 201.42 of the regulations (9 CFR 
201.42). 


Respondent John W. Rhodes shall keep, or cause to be kept, 
accounts, records, and memoranda which fully and correctly 
disclose all transactions involved in the business as a dealer and 
as a market agency of respondent Jayson Inc., or any other corpo- 
ration owned and controlled by respondent Rhodes and subject 
to the Act, or of respondent Rhodes individually, including, among 
other things, complete and correct accounts of sale. 


This order shall become effective on the sixth day after service 
upon the respondents. Copies hereof shall be served upon the 
parties. 


(No. 11,636) 


In re SIMON LOMEO and JACK LOMEO, d/b/a LOMEO BROTHERS. 
P&S Docket No. 3922. Decided February 1, 1968. 


Misrepresentation—Ownership of livestock—Cease and 
desist—Consent 


Respondents consented to the issuance of an order requiring them to cease 
and desist from failing to furnish to persons for whom respondents 
purchase livestock full, true and correct accountings of such purchases, 
and specifically failing to inform such persons that livestock owned by 
respondents are included in such purchases. 


Jerome S. Ducrest for complainant. 
Pasquale C. Bernardi, of Bernardi and Zogby, Utica, N. Y., for respond- 
ents. 
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Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The Com- 
plaint filed by the Acting Administrator, Packers and Stockyards 
Administration, on November 7, 1967, charges respondents with 
various violations of the Act and the regulations. In an answer 
filed on January 12, 1968, respondents admit the jurisdictional 
allegations in the Complaint and submit to the jurisdiction of the 
Secretary in the matter, neither admit nor deny the remaining 
allegations, waive oral hearing and the report of the Hearing 
Examiner and, for the purpose of this proceeding only, consent 
to the issuance of a specified order with findings of fact and con- 
clusions based upon the allegations contained in the Complaint 
as the findings of fact and conclusions of the Secretary, requiring 
respondents to cease and desist from the practices complained of 
in the Complaint. Complainant has recommended that the order 
consented to by respondents be issued. 


FINDINGS OF FACT 


1. (a) Simon Lomeo and Jack Lomeo, hereinafter referred 
to as the respondents, are partners d/b/a Lomeo Brothers with 
their principal place of business located at Lowville, New York. 

(b) Respondents are, and at all times material herein were, 
engaged in the business of buying and selling livestock in com- 
merce. 


(c) Respondents are registered with the Secretary of Agri- 
culture as a dealer to buy and sell livestock in commerce. 


2. The Seymours Commission Sales stockyard, Lowville, New 
York, hereinafter referred to as the stockyard, is now and was 
at all times mentioned herein a posted stockyard subject to the 
provisions of the Act. 


38. Respondents, at the stockyard, on or about eleven dates 
specified in the Complaint and at divers other times during fhe 
period from August 1 through October 31, 1966, in connection 
with purchases of livestock on “commission” for the Middle- 
town Beef Company, Middletown, Connecticut, a packer, “pur- 
chased” some of their own livestock which they had consigned 
to Seymours Commission Sales, a registered market agency, for 
sale for their account and failed to inform said packer of such 
fact. 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 hereof, 
respondents have violated section 312(a) of the Act (7 U.S.C. 
213 (a)). 


Inasmuch as respondents have consented that an order be 
issued requiring them to cease and desist from the practices com- 
plained of in the Complaint and complainant has recommended 
that such an order be issued, the order will be issued. 


ORDER 


Respondents, individually and as partners with each other or 
with other persons, shall cease and desist from failing to furnish 
to persons for whom respondents purchase livestock full, true and 
correct accountings of such purchases, and specifically failing to 
inform said persons for whom respondents purchase livestock, 
whether on an agency basis or otherwise, that livestock owned 
by respondents are included in such purchases, whenever that is 
the case. 


This order shall become effective on the sixth day after service 
upon the respondents. Copies hereof shall be served upon the 
parties. 


(No. 11,637) 


In re HASKELL WORLEY. P&S Docket No. 3896. Decided February 
1, 1968. 


Failure to pay—Drafts—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring him to cease and 
desist from issuing insufficient funds drafts or checks in payment of 
livestock purchased in commerce and from failing to pay when due the 
full purchase price of such livestock. 


James S. Krzyminski for complainant. 
Dan B. Buzzard, Clovis, New Mexico, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
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et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on September 8, 1967, by the Packers and Stockyards 
Administration, United States Department of Agriculture, charg- 
ing respondent with violations of the Act and the regulations 
thereunder (9 CFR 201.1 et seq.), hereinafter referred to as the 
regulations. 


Respondent filed an amended answer on January 12, 1968, 
in which respondent admits the jurisdictional allegations of the 
complainant, neither admits nor denies the remaining allegations, 
waives oral hearing and the report of the Hearing Examiner, 
and consents to the issuance of a specified order, with findings 
and conclusions, for the purpose of this proceeding only, based on 
all allegations contained in the complaint. Complainant has recom- 
mended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Haskell Worley, hereinafter referred to as the respond- 
ent, is an individual whose address is Elida, New Mexico. 


(b) Respondent is, and at all times material herein was, 
engaged in the business of buying and selling livestock in com- 
merce for his own account as a dealer and buying livestock in 
commerce on a commission basis as a market agency within the 
meaning and subject to the provisions of the Act. 


2. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce, and in purported payment 
therefor issued drafts which were returned unpaid by the bank 
upon which they were drawn because respondent did not have 
sufficient funds on deposit in the account upon which such drafts 
were drawn. 


Date of Date of No. of Purchased Amount of 
Purchase Draft Head From Draft 
1966 1966 
August 18 November 12 238 Finus M. Tucker $33,268.25 


Elida, New Mexico 
August 18 November 12 223 " 83,268.25 
September 2 November 21 131 L. D. Merchant 21,264.00 
Capitan, New Mexico 
September 2 November 21 168 - 27,778.54 
September 30 November 11 85 E. Dimmitt Bond 13,459.26 
Corona, New Mexico 
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8. (a) Respondent, in connection with his operations as a 
dealer, on or about the dates and in the transactions set forth 
in Finding of Fact 2 above, purchased livestock in commerce and 
failed to pay, when due, the full purchase price for such livestock. 


(b) As of September 8, 1967, there remained unpaid by 
the respondent the total amounts due for the livestock purchases 
of September 2 and September 30, as set forth in Finding of Fact 
2 above. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has violated section 312(a) of the Act (7 U.S.C. 
213(a)). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has violated section 312(a) of the Act, supra, and 
section 201.43(b) of the regulations (9 CFR 201.48(b)). Inas- 
much as the complainant has recommended that the order con- 
sented to by respondent be issued the order will be issued. 


ORDER 


Respondent shall cease and desist from (1) issuing drafts or 
checks in payment for livestock purchased in commerce without 
having and maintaining sufficient funds on deposit in the bank 
account upon which they are drawn to pay such drafts or checks; 
and (2) failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 11,638) 


In re CLARENDON AUCTION SALES, INC. P&S Docket No. 3921. 
Decided February 1, 1968. 


Livestock scales—Scale tickets—Shippers’ proceeds account— 
Cease and desist—Consent 


Respondent consented to the issuance of an order requiring it to cease and 
desist from operating livestock scales not in accordance with regulations, 
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failing to issue scale tickets in conformity with the regulations and 
failing to establish a separate bank account for shippers’ proceeds. 


Garrett N. Wyss for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on November 7, 1967, by the Acting Administrator, 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging respondent with violations of the 
Act and the regulations thereunder (9 CFR 201.1 et seq.), here- 
inafter referred to as the regulations. 


Respondent filed an answer on December 26, 1967, in which it 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order, with findings and conclusions, for 
the purpose of this proceeding only, based on all allegations con- 
tained in the complaint. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Clarendon Auction Sales, Inc., hereinafter referred to 
as the respondent, is a corporation with its principal place of 
business located at Manning, South Carolina. 


(b) Respondent is and at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Clarendon Auction Sales Inc. stockyard, a posted stock- 
yard under the Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as 
a market agency to sell livestock in commerce on a commission 
basis. 


2. (a) Respondent, during the period from March 20, 1967, 
to the date of filing of the complaint, in connection with its sales 
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of livestock at the stockyard on a commission basis, for the 
weighing of such livestock, used a scale which had been found 
upon test and inspection on March 8, 1967, not to be in a condi- 
tion to give accurate weights. Such scale had not been tested and 
inspected in accordance with the regulations since March 3, 
1967, following any repairs, adjustments or replacements which 
may have been made since such date. 


(b) Respondent was notified by an official of the Packers 
and Stockyards Administration, by a letter dated March 10, 1967, 
that its scale had been tested and found to greatly exceed fhe 
allowable tolerances and, accordingly, had been rejected. Re- 
spondent was further advised that the scale was not to be used 
to weigh livestock until it had been repaired, adjusted or re- 
placed, and that a test report should be furnished following the 
required corrective action. : 


3. (a) Respondent, during the period from February 20, 1967, 
to the date of filing of the complaint, in connection with its sales 
of livestock at the stockyard on a commission basis, weighed such 
livestock on a scale which was not equipped with a type-register- 
ing weighbeam; nor was such scale equipped with a dial with a 
mechanical ticket printer, or a similar device for printing or 
stamping the weight values on scale tickets. 


(b) Respondent was notified by officials of the Packers and 
Stockyards Administration, by letters dated March 23, 1965, and 
May 26, 1966, that its livestock scale must be equipped with a 
type-registering weighbeam, a dial with a mechanical printer, 
or a similar device to be used for printing or stamping weigh 
values on scale tickets. 

4. (a) Respondent, from February 20, 1967, to the date of 
filing of the complaint, in connection with its sales of livestock 
at the stockyard on a commission basis, weighed such livestock 
and failed to issue scale tickets showing the name of the weigh- 
ing agency, the date of the weighing, information identifying 


the scale on which the weighing was done, the names of the buyer 
and the seller and consignor or understandabie abbreviations of 


such names, the number of head, kind and actual weight of the 
livestock, the amount of dockage, and the name or initials of the 
person who weighed the livestock. 


(b) Respondent was notified by an official of the Packers 
and Stockyards Administration, by a letter dated July 30, 1964, 


of the requirements of section 201.49 of the regulations with 
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respect to information required to be present on scale tickets. 
Respondent was further advised that scale tickets must be issued 
when livestock is weighed for purposes of purchase or sale. 


5. (a) Respondent, since February 20, 1967, in the course and 
conduct of its business as a market agency at the stockyard, 
has failed and refused to deposit the gross proceeds received 
from the sale of livestock on a commission basis in a separate 
bank account designated as “Custodial Account for Shippers’ 
Proceeds,” or by some similar identifying designation. 


(b) Respondent was notified by officials of the Packers and 
Stockyards Administration, by letters dated June 5, 1963, July 
28, 1964, and September 17, 1964, of the requirements of section 
201.42 of the regulations with respect to establishment and use 
of a separate bank account designated as “Custodial Account for 
Shippers’ Proceeds,” or by some similar identifying designation. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act, (7 U.S.C. 208, 213(a)) and section 201.75 of the regulations 
(9 CFR 201.75). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act, supra, and section 201.71 of the regulations (9 CFR 201.71). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act, supra, and section 201.49 of the regulations (9 CFR 201.49). 


By reason of the facts set forth in Finding of Fact 5 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act, supra, and section 201.42 of the regulations (9 CFR 201.42). 


Inasmuch as complainant has recommended that the order 
consented to by respondent be issued, the order will be issued. 


ORDER 
Respondent, in connection with its business as a market agency 
under the Act, shall cease and desist from: 


(1) operating or using any scale, for the weighing of live- 
stock, unless and until such scale has been found upon test and 
inspection to be in a condition to give accurate weights; 
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(2) weighing livestock on a scale which is not equipped with 


a type-registering weighbeam, or a dial with a mechanical ticket 
printer, or a similar device for printing or stamping the weight 
values on scale tickets; 


(3) operating or using any scale for the weighing of livestock, 
upon which any repairs, adjustments, or replacements have been 


made unless and until such scale has been tested and inspected, 


in accordance with the regulations, subsequent to the making 
of any such repairs, adjustments or replacements; 


(4) failing to issue scale tickets in accordance with sections 


201.49 and 201.78-1 of the regulations; and 


(5) failing to deposit the gross proceeds received from the 
sale of livestock handled on a commission or agency basis in a 
separate bank account designated as ‘‘Custodial Account for 
Shippers’ Proceeds,’ or by some similar designation, and to 


maintain such account in conformity with the provisions of sec- 
tion 201.42 of the regulations. 


This order shall become effective on the sixth day after service 
on respondent. Copies hereof shall be served on the parties. 


(No. 11,639) 


In re Cows, INCORPORATED. P&S Docket No. 3877. Decided Feb- 
ruary 2, 1968. 


Failure to pay—Suspension of registration—Consent 


Respondent consented to the issuance of an order requiring it to cease and 
desist from failing to pay when due the full purchase price of livestock 
purchased in commerce and issuing insufficient funds checks in payment 


of such livestock and suspending it as a registrant under. the act for 
60 days. 


Garrett N. Wyss for complainant. 


Richard K. Donahue, of Donahue & Donahue, Lowell, Mass., for respond- 
ent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 


yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
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et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on July 26, 1967, by the Acting Administrator, Pack- 


ers and Stockyards Administration, United States Department 


of Agriculture, charging respondent with violations of the Act 
and the regulations thereunder (9 CFR 201.1 et seq.), herein- 
after referred to as the regulations. 


Respondent filed an amended answer on January 12, 1968, 


in which it admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives 
oral hearing and the report of the Hearing Examiner, and con- 
sents to the issuance of a specified order, with findings and con- 


clusions, for the purpose of this proceeding only, based on all 


allegations contained in the complaint. Complainant has recom- 
mended that the order consented to by respondent be issued. 


FINDINGS OF FACT 
1. (a) Cows, Incorporated, hereinafter referred to as the 


respondent, is a corporation with its principal place of business 
at 1104 Argyle Road, Fort Edward, New York. 
(b) Respondent at all times material herein was: 
(1) Engaged in the business of buying and selling 
livestock in commerce for its own account; and 


(2) Registered with the Secretary of Agriculture as a 

dealer to buy and sell livestock in commerce. 
2. (a) Respondent, in connection with its operations as a 
dealer, on or about the dates and in the transactions set forth 


below, purchased livestock in commerce, and in purported pay- 


ment therefor issued checks which were returned unpaid by the 
bank on which they were drawn because respondent did not have 
sufficient funds on deposit in the account on which such checks 
were drawn. 


Date of Date of No. of Purchased at Amount of 
Purchase Check Head or From Check 
1966 1966 
June 1 June 8 1 Miller’s Livestock Market $5,034.62 


Argyle, New York 
June 8 June 8 22 Miller’s Livestock Market also in- 


Argyle, New York cluded in 

above check 

June 15 June 16 13 Miller’s Livestock Market 2,622.86 
Argyle, New York 

August 30 August 30 22 Milton Levine 5,580.00 


Fredericton, New Brunswick 
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(b) Respondent failed to pay, when due, the full purchase 
price of the livestock referred to in subparagraph (a) above. 
Respondent has now paid for all the livestock purchases at Mill- 
er’s Livestock Market set forth in subparagraph (a) above. Re- 
spondent has paid Milton Levine $2,000 for the livestock purchase 
from Milton Levine set forth in subparagraph (a) above, leaving 
unpaid and owing the amount of $3,580.00. 


CONCLUSIONS 


By reason of the facts set forth, swpra, respondent has wilfully 
violated section 312(a) of the Act (7 U.S.C. 218(a)) and section 
201.43(b) of the regulations (9 CFR 201.43(b)). Inasmuch as 
complainant has recommended that the order consented to be 
issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, shall cease and 
desist from (1) failing to pay, when due, the full purchase price 
of livestock purchased in commerce; and (2) issuing checks in 
payment for livestock purchased in commerce without having 
and maintaining sufficient funds on deposit in the bank account 
on which they are drawn to pay such checks. 


Respondent is suspended as a registrant under the Act for a 
period of 60 days from and after the effective date of this order. 


This order shall become effective on the sixth day after service 
on respondent. Copies hereof shall be served on the parties. 


(No. 11,640) 


In re GOL-PAK CORPORATION. P&S Docket No. 3843. Decided 
February 8, 1968. 


Packer—Offer of payments of money to promote sales—Cease and desist 


Respondent is ordered to cease and desist from directly or indirectly making 
or offering to make payments of money to any agent or employee of any 
customer or prospective customer to induce or influence any of them 
to promote or make purchases of meat or meat food products from 
respondent by or on behalf of such customers. 
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Eva Reifenberg, Raymond W. Fullerton and Ronald D. Cipolla for com- 
plainant. 
Alvin Weiss, of Riker, Danzig, Schere & Brown, Newark, New Jersey, 
for respondent. 
Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted 
by a complaint filed May 3, 1967, by the Acting Director, Packers 
and Stockyards Division (presently the Packers and Stockyards 
Administration), Consumer and Marketing Service, United States 
Department of Agriculture. It is alleged in the complaint that 
respondent is a packer as defined in the act and that respondent, 
without the knowledge or consent of The Great Atlantic and 
Pacific Tea Company, Inc., offered to make substantial payments 
of money to an employee of such company for the purpose of in- 
ducing and influencing such employee to purchase meats on be- 
half of his employer from respondent. The complaint charges 
that the offer to make such payments to the employee of The 
Great Atlantic and Pacific Tea Company, Inc., constituted an 
unfair and deceptive practice in violation of section 202 (a) of 
the act (7 U.S.C. 192 (a)). 


Respondent filed an answer May 23, 1967, admitting that it is 
a packer within the meaning of, and subject to, the provisions 
of the act but denying, in effect, the remaining allegations of the 
complaint. The answer denies that the matter charged constitutes 
a violation of the act by respondent and states that any alleged 
offer for the payment of money resulted from an improper en- 
trapment and claims that section 202 (a) of the act is vague and 
obscure and therefore unconstitutional. 


An oral hearing was held June 8, 1967, before Will Rogers, 
Hearing Examiner, Office of Hearing Examiners, United States 
Department of Agriculture, in Newark, New Jersey. At the 
hearing, Eva Reifenberg, Office of the General Counsel, United 
States Department of Agriculture, represented complainant and 
respondent was represented by Alvin Weiss, of Riker, Danzig, 
Scherer and Brown, Attorneys at Law, Newark, New Jersey. 
Complainant is also represented by Raymond W. Fullerton and 
Ronald D. Cipolla, Office of the General Counsel, United States 
Department of Agriculture. After the hearing, the parties filed 
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briefs. On September 28, 1967, the hearing examiner filed a re- 
port containing proposed findings of fact and conclusions and 
recommending that respondent be found to have violated the 
act as charged and be ordered to cease and desist from such 
violation. Respondent filed exceptions to the hearing examiner’s 
report and oral argument was held before the Judicial Officer 
December 14, 1967. 


FINDINGS OF FACT 


1. Respondent, Gol-Pak Corporation, is a corporation with its 
office and principal place of business located at 2214 Summit 
Avenue, Union City, New Jersey. Respondent is now, and at all 
times material herein was, a packer within the meaning of, and 
subject to, the provisions of the act and engaged in the business 
of preparing meats for sale and shipment in commerce. 


2. John H. Behnke is the Head Meat Buyer for the Eastern 
Division of The Great Atlantic and Pacific Tea Company, Inc., 


and in May of 1964, he was assistant buyer for fresh meats at 
A&P. 


3. Jack Gutfreund was employed by respondent as a salaried 
salesman in May 1964 and had then been so employed approxi- 
mately 8 or 9 months. Prior to his employment by respondent, 
Gutfreund had been employed in the meat business and knew 
Behnke. On or about the end of March 1964, Gutfreund went to 
the offices of A&P without a prior appointment and asked for 
Behnke and another man. Gutfreund showed Behnke 2 samples 
of respondent’s product and was told that A&P was not interested 
in repackaging any merchandise. 


4. On or about the first week of May 1964, Gutfreund and 
Dominic Russo, respondent’s treasurer, after arranging an ap- 
pointment, approached Behnke and, acting on respondent’s behalf, 
tried to sell to A&P frozen breaded and plain veal patties in con- 
sumer packages. To induce and influence Behnke to arrange for 
the purchase of such veal patties by A&P from respondent, Gut- 
freund offered to make payments to Behnke in the amount of 
three per cent of the gross sales price of any veal patties that 
might be purchased by A&P from respondent. Gutfreund pro- 
posed that Behnke was to use such payments for his own purposes 
and was not to inform his employer thereof. 


5. The offer to make payments to Behnke in the amount of 
three per cent of the gross sales price of any of such veal patties 
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which might be purchased by A&P from respondent through the 
influence of Behnke was reasserted by Gutfreund and Russo May 
19, 1964. Behnke was to use such payments for his own purposes 
and was not to inform A&P thereof. The proposed payments were 
to be made in cash by Russo to Behnke. 


6. Behnke refused to accept the offer of payments referred 
to in Finding of Fact 4 and reported such offer to his superior. 
Behnke accepted the offer of payments referred to in Finding 
of Fact 5 pursuant to instructions from the New York City 
District Attorney’s office. 


7. Section 202 (a) of the act reads as follows: 


Sec. 202. It shall be unlawful with respect to livestock, 
meats, meat food products, livestock products in unmanu- 
factured form, poultry, or poultry products for any packer 
or any live poultry dealer or handler to: 


(a) Engage in or use any unfair, unjustly discriminatory, 
or deceptive practice or device in commerce;. . . 


8. Section 403 of the act reads as follows: 


Sec. 403. When construing and enforcing the provisions 
of this Act, the act, omission, or failure of any agent, 
officer, or other person acting for or employed by any packer 
or any live poultry dealer or handler, stockyard owner, 
market agency, or dealer, within the scope of his employment 
or office, shall in every case also be deemed the act, omission, 
or failure of such packer or any live poultry dealer or handler, 
stockyard owner, market agency, or dealer, as well as that 
of such agent, officer, or other person. 


CONCLUSIONS 
I 


We are presented at the outset herein with the admissibility 
in evidence of the testimony of Louis Montello, a detective in the 
New York City Police Department. This witness testified with 
respect to a telephone conversation on May 14, 1964, between 
Behnke, the employee of A&P, and respondent’s salesman Gut- 
freund which the witness listened to and recorded with Behnke’s 
permission by means of an electrical device attached to the tele- 
phone wiring. He also testified with respect to a conversation 
held between the A&P employee and Gutfreund and Russo, re- 


232 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 27 A.D. 228 


spondent’s treasurer, at a room in the Hotel Commodore in New 
York City on May 19, 1964, which Montello had listened to and 
recorded by means of a radio transmitter placed in the hotel 
room where the conversation was held. Respondent vigorously 
objects to such testimony. We are thereby faced with an unusual 
problem in this type of proceeding, the legality and admissibility 
of testimony obtained by electronic eavesdropping and telephone 
bugging. 


However, we need not decide this issue. We believe that the 
testimony is unnecessary for decision herein. Cf. In re Swift & 
Company, 20 A.D. 1120, 1141-1142 (1961), affirmed on this issue 
308 F.2d 849, 851-852 (7th Cir. 1962). Clearly, the testimony of 
Behnke is admissible. See, e.g., Osborn v. United States, 385 U.S. 
323, 326 (1966); Hoffa v. United States, 385 U.S. 293 (1966) ; 
Lopez v. United States, 373 U.S. 427 (1963). We limit our deci- 
sion herein to such testimony, the testimony of the other witnesses 
except Montello, the exhibits introduced into evidence at the 
hearing and the inferences to be drawn therefrom. It is not 
thought that much is to be gained by beclouding the issues herein 
with the question of illicit testimony. Cf., e.g., Charles Katz v. 
United States, 389 U.S. (1967) ; Berger v. New York, 388 
U.S. 41 (1967) ; Silverman v. United States, 365 U.S. 505 (1961). 
While different considerations may be applicable with respect 
to the testimony of Montello obtained by telephone bugging with 
the consent of Behnke as distinguished from that obtained by 
electronic eavesdropping (see, e.g., Rathburn v. United States, 
355 U.S. 107 (1957); United States v. Ballou, 348 F.2d 467 (2d 
Cir. 1965); Battaglia v. United States, 349 F.2d 556, 559 (9th 
Cir. 1965), cert. denied 382 U.S. 955 (1965) ), we make no such 
distinction and eliminate all his testimony for purposes of deci- 
sion herein.! 


II 


At the hearing in this proceeding, Behnke testified that in the 
first week of May 1964 he had a meeting with Gutfreund, with 
Russo present, at the offices of A&P in New York City when 
Gutfreund submitted, on behalf of respondent, samples of frozen 
breaded and plain veal patties in consumer packages for con- 
sideration and possible purchase by the supermarket chain; that 


1. Further, we are not unmindful of administrative decisions holding that illegally obtained 
evidence is admissible unless it is established that an agent of the Government has been a party 
to the unlawful seizure. See Air Line Pilots Assn., International, 1 Pike & Fischer Admin. 
Law (2d) 888 (NLRB 1952); Andrew Jergens Company of California, 27 N.L.R.B. 521 (1940). 
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Behnke told Gutfreund that the fresh meat department where 
he was employed would not handle this item; that Gutfreund 
“offered at that time that if I were instrumental in handling this 
product, that there would be a three per cent payment on the 
gross dollars of all items purchased for A. & P.” to Behnke, which 
payment would not be transmitted to, and would be kept secret 
from, his employer. 


This witness further testified that later in May at a meeting 
in a hotel room in the Hotel Commodore between the witness and 
Gutfreund and Russo “Mr. Gutfreund again told me that if I was 
interested in getting this product into the A. & P., that the three 
per cent was still good and that I would receive three per cent 
of all gross sales to A. & P.” Behnke also stated that the pay- 
ments were to be kept secret and that “Mr. Russo also advised 
me that the payments could be made to me at my desire, whether 
it would be weekly, every two weeks or monthly. Payment would 
be in cash, and that inasmuch as both Mr. Russo and myself 
lived in New Jersey, not too many miles apart, we could get 
together in New Jersey at my convenience, for the exchanging 
of the cash.” According to Behnke, Russo was to make the pay- 
ments and Gutfreund stated that he was a salaried employee of 
respondent and that the payments “would not be any money out 
of his pocket.” On cross-examination Behnke summed up the 
meeting at the Commodore Hotel as follows: “The result of the 
meeting was that they would further contact me, and it was up 
to me to start setting up through a hypothetical person within 
the company who I would get to, to handle the frozen items.” 


The testimony of Gutfreund does not materially contradict 
Behnke’s testimony. Gutfreund described the offer made to the 
A&P employee at such company’s offices as follows: “ ‘Jack, you 
know, this brokerage is paid in the frozen food business and if 
you have any brokers that you think we should have handle it, 
I would be glad to have a broker handle it and give the three per 
cent, or in the event there is not a broker, you can have the three 
per cent.’” Such witness further testified that at the meeting 
in the Commodore Hotel, in response to Behnke’s question, “ ‘Well, 
Jack, what’s the deal ?’,” he stated, “ ‘Well, three per cent commis- 
sion on whatever product you buy from us.’ ” Gutfreund admitted 
at the hearing that he had pled guilty to attempted bribery under 
New York State law and Russo did not testify at the hearing. 


While the testimony of Gutfreund mollifies to some extent the 
effect of the testimony of the A&P employee as to the offer made 
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to him, it seems clear to us that complainant has established on 
the basis of the record as limited herein that Gutfreund and Russo, 
respondent’s representatives, ‘“‘without the knowledge or consent 
of The A & P, offered, promised, and agreed to make substantial 
payments of money” to Behnke, which offer, promise and agree- 
ment were made “for the purpose of inducing and influencing” 
the purchase of meats by A&P from respondent corporation.” 
Gutfreund testified that Russo had left the room when he first 
made the offer at the offices of A&P, but Behnke testified that 
Russo was present during the entire period. In any event, Behnke 
testified as to his discussion with Russo at the meeting at the 
Commodore Hotel with respect to the method or mechanics of 
payment to him. As noted above, Russo did not testify at the 
hearing and Gutfreund did not contradict or deny such testimony. 
It appears that Gutfreund may have been absent from the room 
when Behnke and Russo had such conversation. 


It is further concluded that the facts thus found constitute 
an unfair and deceptive practice by respondent * in violation of 
section 202 (a) of the act. See, e.g., In re Hygrade Food Products 
Corporation, 26 A.D. 825 (1967); In re South Chicago Packing 
Co. and Joliet Packing Co., 20 A.D. 844 (1961) ; In re Marhoefer 
Packing Company, 25 A.D. 739 (1966); In re Hebron Packing 
Co., Inc., 25 A.D. 1006 (1966). Cf. Rangen, Inc. v. Sterling Nelson 
& Sons, Inc., 351 F.2d 851, 855 (9th Cir. 1965) ; American Distill- 
ing Co. v. Wisconsin Liquor Co., 104 F.2d 582 (7th Cir. 1939) ; 
Fitch v. Kentucky-T ennessee Light & Power Co., 1386 F.2d 12 (6th 
Cir. 1943). Respondent’s contention that the facts found do not 
constitute a violation of the act is lacking in merit. The act is not 
limited as respondent contends, the cases cited by respondent are 
no longer controlling, the scope or contents of section 202 (a) 
of the act is not confined to matters set forth in the regulations 


2. Clearly, Behnke’s testimony as to the initial offer is consistent with and corroborated by 
his subsequent actions including the reporting of the offer to his superior and his telephone 
conversation with Gutfreund, as testified to by Gutfreund. In addition, even if we accept 
Gutfreund’s version of the initial offer to Behnke, we do not thereby see an innocent offer. 
First, Behnke, of course, was not a broker but an employee of the prospective purchaser. 
Also, the alleged offer to pay a broker where no brokerage services are rendered does not 
necessarily discount payments to the employee of the prospective purchaser. 


8. Respondent argues that Gutfreund and Russo were not authorized to make the offer 
involved herein and that, therefore, respondent, as distinguished from its officer and employee, 
did not violate the act. Section 403 thereof (7 U.S.C. 223) answers this contention. Further, 
Russo. who was and is treasurer of respondent corporation, clearly was a party to the illegal 
offer and both Gutfreund and Russo were acting within the scope of their employment in 
making such offer. Also, we seriously doubt the testimony presented by respondent in this 
connection. In any event, see also Parke, Austin & Lipscomb, Inc. v. Federal Trade Commis- 
sion, 142 F.2d 437, 439-440 (2d Cir. 1944), cert. denied 328 U.S. 753 (1944); Standard Dis- 
tributors, Inc. v. Federal] Trade Commission, 211 F.2d 7, 13 (2d Cir. 1954). 
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issued thereunder and we see or know of no prohibition to the 
implementation of such section by a case to case approach. 


Respondent contends, however, that “assuming arguendo that 
respondent has committed an act which is prohibited by section 
202 (a) of the act, respondent’s conduct was a result of an im- 
proper and illegal entrapment.” Respondent bases such conten- 
tion on the facts that Behnke, in response to Gutfreund’s initial 
offer at the offices of A&P, indicated that he was not interested 
and that the following contact between Behnke and Gutfreund 
and Russo was arranged by Behnke at the direction of the New 
York City District Attorney’s office. These facts far from estab- 
lish an illegal entrapment. The mere fact that Behnke arranged 
the meeting at the Hotel Commodore does not aid respondent. 
Lewis v. United States, 385 U.S. 206, 208 (1966) ; Lopez v. United 
States, supra, at p. 436; Masciale v. United States, 356 U.S. 386 
(1958). There was not involved here the “manufacturing of 
crime” (Sherman v. United States, 356 U.S. 369, 372 (1958)) 
by means of the inordinate amount of persuasion present in the 
cases cited by respondent. See Sherman v. United States, supra; 
United States v. Klosterman, 248 F.2d 191 (3rd Cir. 1957); 
United States v. Lynch, 256 Fed. 983 (S.D.N.Y. 1918). All that 
Behnke was doing “was to afford an opportunity for the continua- 
tion of a course of criminal conduct, upon which” respondent’s 
representative or representatives “had earlier voluntarily em- 
barked.” Lopez v. United States, supra, at p. 436. See also Sorrells 
v. United States, 287 U.S. 485 (1932); United States v. Lauchli, 
371 F.2d 303 (7th Cir. 1966). 


By reason of the foregoing, it is concluded that respondent 
should be ordered to cease and desist from the practice found 
herein. In view of the many problems and considerations incident 
to the issuance of a cease and desist order in the area involved 
(see, e.g., In re Hygrade Food Products Corporation, supra, at 
p. 832), we prefer to tailor the order, within reason, to the viola- 
tion found. 


The many contentions of the parties presented for the record 
have been considered and whether or not specifically mentioned 
herein, any suggestions, requests, etc., inconsistent with the de- 
cision are denied. 


ORDER 


Respondent Gol-Pak Corporation, its officers, directors, agents 
and employees, in connection with sales of meat and meat food 
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products in commerce, shall cease and desist from directly or in- 
directly making payments of, or offering payments of, money to or 
for the benefit of any officer, director, agent or employee of any 
customer or prospective customer to induce or influence any of 


them to promote or make purchases from respondent by, or on 
behalf of, such customer or prospective customer. 


(No. 11,641) 


In re CLARENDON AUCTION SALES, INC. P&S Docket No. 8921. 
Decided February 9, 1968. 


Prior order modified as to effective date 


Decision by Thomas J. Flavin, Judicial Officer. 


SUPPLEMENTAL ORDER 


In this proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.), an 


order was issued February 1, 1968, effective on the 6th day after 


service thereof upon respondent or, in effect, February 12, 1968. 
On February 9, 1968, respondent requested that the effective 
date of the order of February 1, 1968, be extended for a period 
of 15 days and complainant does not object thereto. Therefore, 


the order of February 1, 1968, is hereby amended to become 
effective on February 27, 1968. 


(No. 11,642) 


In re QUINN CHLARSON and JOHN KuPKA, d/b/a K. C. LIVESTOCK 
Co. P&S Docket No. 3862. Decided February 9, 1968. 


Failure to pay—Drafts—Cease and desist 


Respondents are ordered to cease and desist from failing to pay when due 


the full purchase price of livestock purchased in commerce and issuing 
insufficient funds drafts in payment of such livestock. 


Garrett N. Wyss for complainant. 
W. Eugene Hansen, of Nielsen, Conder and Hansen, Salt Lake City, 


Utah, for respondent Quinn Chlarson. 
Benj. M. Holstein, Hearing Examiner. 
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Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 


yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted 


by a complaint filed June 16, 1967, by the Acting Administrator, 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture. It is alleged in the complaint that respond- 
ents engaged in the business of buying and selling livestock 


in commerce for their own account as a dealer within the mean- 


ing of the act and that respondents purchased livestock in com- 


merce and failed to pay the full purchase price thereof when due 
and issued drafts in payment for livestock purchased in commerce, 
which drafts were returned unpaid because respondents did not 


have sufficient funds available at the bank to pay such drafts, 


in violation of the act and the regulations issued thereunder. A 


copy of the complaint and a copy of the rules of practice were 
served upon each respondent. 


On November 21, 1967, respondent Chlarson, filed an amended 
answer in which he admitted the jurisdictional allegations of the 


complaint and that the Secretary has jurisdiction in the matter, 


neither admitted nor denied the remaining allegations of the 
complaint, waived oral hearing and the report of the hearing 
examiner and, for purposes of this proceeding, consented to the 
issuance of a specified order with findings of fact and conclusions 


based upon the allegations contained in the complaint. Com- 


plainant has recommended that the order consented to by this 
respondent be issued. 


At the time of service of the complaint upon respondent 
Kupka, such respondent was notified in writing that, pursuant 


to section 202.9 of the rules of practice (7 CFR 202.9), failure 


to file an answer would constitute an admission of the facts 
alleged in the complaint and, in effect, a waiver of oral hearing. 
Notwithstanding such notice, respondent Kupka has not filed an 
answer. The matter as to this respondent was referred to Benj. 


M. Holstein, Hearing Examiner, Office of Hearing Examiners, 
United States Department of Agriculture, for the preparation of 


a report without further investigation or hearing pursuant to sec- 
tion 202.9 (c) of the rules of practice. On January 8, 1968, the 
hearing examiner filed a report recommending that this respond- 


ent be found to have violated the act as charged and be ordered to 
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cease and desist from such violations. No exceptions were filed to 
the hearing examiner’s report. 


FINDINGS OF FACT 


1. Respondents Quinn Chlarson, 24 Nob Hill, Ephrata, Wash- 
ington, and John Kupka, Box 417, Shingle Springs, California, 
at all times material herein were partners doing business as K. C. 


Livestock Co., with their principal place of business located at 


Buena Park, California. At all such times, respondents were 


engaged in the business of buying and selling livestock in com- 
merce for their own account as a dealer within the meaning, 
and subject to the provisions, of the act. 


2. During the period June 10 through August 20, 1966, re- 


spondents, in connection with their operations as a dealer, pur- 
chased a total of 211 head of livestock in commerce on 7 separate 
days and failed to pay, when due, the full purchase price of such 


livestock in the total amount of $35,590.59. As of June 15, 1967, 
$15,468.63 of this amount remained unpaid. 


3. During the period June 10 through August 20, 1966, respond- 
ents, in connection with their operations as a dealer, issued 7 


drafts in the total amount of $32,103.26 in purported payment 


for a total of 191 head of livestock purchased in commerce, which 
drafts were returned unpaid by the bank at which they were 
made payable because respondents did not have sufficient funds 
available at such bank to pay such drafts. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3, 
respondents violated section 312 (a) of the act (7 U.S.C. 213 


(a)). See, e.g., In re Neil Harlan, d/b/a Feeder Pig Marketing 
Association, 25 A.D. 592 (1966); In re Victor Koenig, 24 A.D. 


1213 (1965); In re Midwest Livestock Commission Company, 
23 A.D. 816 (1964). Respondents also violated section 201.43 (b) 
of the regulations issued pursuant to the act (9 CFR 201.43 
(b)) by virtue of the facts set forth in Finding of Fact 2. Re- 


spondents should be ordered to cease and desist from the viola- 
tions found herein. 


ORDER 
Respondents Quinn Chlarson and John Kupka, individually 


or as a partner with any other person or persons, shall cease and 
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desist from (1) failing to pay when due the full purchase price 
of livestock purchased in commerce and (2) drawing drafts for 


livestock purchased in commerce without having and maintaining, 


in or at the bank at which such drafts are payable, sufficient 
funds to pay such drafts. 


This order shall become effective as to each respondent on the 
6th day after service thereof upon such respondent and copies 


hereof shall be served upon the parties. 


(No. 11,643) 


In re PAuL Grorce. P&S Docket No. 3903. Decided February 12, 
1968. 


Failure to pay—Insolvency—Suspension of registration—Consent 


Respondent consented to the issuance of an order requiring him to cease 
and desist from engaging in business under the act while insolvent, 
failing to pay when due the full purchase price of livestock purchased 
in commerce and issuing insufficient funds checks in payment of such 
livestock, to keep records that fully disclose all transactions under the 


act and suspending him as a registrant under the act for 60 days and 
thereafter until no longer insolvent. 


Samuel J. Harris for complainant. 
Wm. J. Holland, of Holland & Brantseg, Sisseton, S. D., for respondent. 


Decision by Thomas J, Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 


yards Act, 1921, as amended and supplemented (7 U.S.C. 181 


et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on September 20, 1967, by the Packers and Stock- 
yards Administration, United States Department of Agriculture, 
charging that respondent’s financial condition does not meet the 


requirements of the Act (7 U.S.C. 204), and that respondent vio- 


lated certain provisions of the Act and the regulations thereunder 
(9 CFR 201.1 et seq.). 


Respondent has filed an amended answer in which he admits 


the jurisdictional allegations of the complaint, admits that as 


shown by paragraph IV of the Complaint the livestock therein 
described was purchased and received by him and that he issued 
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checks in payment for such livestock which checks have not been 
paid, neither admits nor denies the remaining allegations, waives 
oral hearing and the report of the Hearing Examiner, and for 
the purposes of this proceeding and for such purposes only, con- 
sents to the issuance of a specified order with findings of fact and 
conclusions of law based upon the allegations set forth in the 
complaint and the allegations and admissions set forth in the 
Amended Answer. Complainant has recommended that the order 
consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Paul George, hereinafter referred to as the respondent, 
is an individual whose address is 717 East Maple, Sisseton, South 
Dakota. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as 
a dealer to buy and sell livestock in commerce. 


2. Respondent’s current liabilities exceed his current assets. 
As of December 31, 1966, respondent had current liabilities total- 
ing $155,068.20, and current assets totaling $81,085.59, resulting 
in an excess of current liabilities over current assets of $73,982.61. 
As of April 25, 1967, respondent had current liabilities totaling 
$143,808.04, and current assets totaling $39,906.32, resulting in 
an excess of current liabilities over current assets of $103,901.72. 


3. Respondent, during the period December 31, 1966, through 
April 25, 1967, engaged in business as a dealer in commerce, not- 
withstanding the fact that during such period respondent’s cur- 
rent liabilities exceeded his current assets. 


4. Respondent, on or about the dates and in the transactions 
set forth in paragraph IV of the complaint, issued checks in 
purported payment for livestock purchased in commerce which 
checks have not been paid. 


5. Respondent failed to pay the purchase price of the livestock 
referred to in Finding of Fact 4 above. 


6. Respondent, during the period from December 31, 1966, 
through April 25, 1967, in connection with his livestock dealer 
operations under the Act, failed to keep accounts, records and 
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memoranda which fully and correctly disclose all transactions 
involved in his business. Respondents, during such period, failed 
to keep: (1) a general ledger of accounts showing assets, liabili- 
ties, income, expenses and capital or net worth; (2) monthly 
reconciliations of his bank account; (3) an accurate record of 
checks issued; (4) a record of outstanding checks; and (5) a 
cash receipts journal. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
it is concluded that respondent is insolvent within the meaning 
of the Act (7 U.S.C. 204), and by reason of the facts set forth 
in Findings of Fact 3, 4, 5, and 6, it is concluded that respondent 
has wilfully violated sections 312(a) and 401 of the Act (7 
U.S.C. 213(a) and 221) and section 201.43(b) of the regulations 
(9 CFR 201.43 (b) ). Inasmuch as respondent has consented to the 
issuance of the order set forth below and complainant has recom- 
mended that such order be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


1. Operating as a dealer in commerce while his current liabili- 
ties exceed his current assets; 


2. Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce; and 


8. Issuing checks in payment for livestock purchased in com- 
merce and failing to pay such checks when presented for payment. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a dealer subject to the Act; including among other things: 
(a) a general ledger of accounts showing assets, liabilities, in- 
come, expenses and net worth or capital; (b) a cash receipts 
journal; (c) monthly reconcilations of his bank account; (d) 
an accurate record of checks issued; and (e) a record of outstand- 
ing checks. 


Respondent is suspended as a registrant under the Act for 
a period of 60 days and thereafter until such time as he demon- 
strates that he is no longer insolvent. A supplemental order will 
be issued in this proceeding terminating the suspension after the 
60-day period. 
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This order shall become effective on the sixth day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 






































(No. 11,644) 


B. C. QUATTLEBAUM v. ELMER SCHUTT and TOM REED. P&S Docket } 
No. 3834. Decided February 13, 1968. 


Agent—Liability of disclosed principal—Damages 


Where disclosed principal relied upon judgment of agent in purchase of 
cattle that were subsequently rejected by principal because of alleged 
misrepresentation of quality, principal liable to complainant-seller for 
difference between purchase price and net amount received on resale. 
Where proof of telephone expense not offered, no award made therefor, 
and other expenses of attorney fees and interest not allowable. Com- 
plaint against agent of disclosed principal dismissed. 


Cecil A. Tedder, Jr., Searcy, Ark., for complainant. 
B. G. Larson, of Williams, Larson & Voss, Dodge City, Kansas, for | 
respondent Elmer Schutt. 

James Mangan, of Mangan & Dalton, Dodge City, Kansas, for respond- 
ent Tom Reed. t 
Roger L. Sherman, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer | 
PRELIMINARY STATEMENT } 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. This proceeding was initiated by a com- } 
plaint filed on November 29, 1966 and amended December 5, 1966, 
in which the complainant alleges that on October 3 and 4, 1966, 
respondent Elmer Schutt, representing himself as agent for ) 
respondent Tom Reed, purchased 180 steers from complainant 
at Searcy, Arkansas, at $23.00 per hundredweight; that the 
steers were weighed (not sold) at a sales barn in Searcy, Arkan- 
sas, and were shipped to respondent Tom Reed, at Dodge City, 
Kansas; that respondent Schutt drew a draft on respondent Reed 
for the amount of $27,846.10 in payment for the cattle; that the 
presenting bank in Searcy, Arkansas phoned the collecting bank 
in Dodge City, Kansas to determine the validity of the draft; that 
thereafter respondent Reed refused to affirm the sale and refused 
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payment of the draft; that complainant resold the cattle through 
a sales barn in Dodge City, Kansas and received a check in the 
amount of $22,663.50 as the proceeds from said sale; and that 
complainant is therefore damaged in the amount of $5,182.60, 
the difference between the draft drawn on Tom Reed and the 
check received from the sales barn. Complainant seeks further 
damages totally $817.40 for attorney fees, telephone expenses, 
and interest accrued on loan because of inability to satisfy a lien 
on the cattle. None of these costs were itemized. 


A copy of the complaint and a copy of the investigation report, 
prepared by the Packers and Stockyards Division (now the Pack- 
ers and Stockyards Administration) of the Department and filed 
in this proceeding pursuant to the Rules of Practice (9 C.F.R. 
202.40) were served upon the respondents on March 7, 1967. 
A copy of the investigative report was served upon the complain- 
ant on the same date. A copy of the amended complaint and a 
copy of complainant’s reply were served upon the respondents 
on April 25, 1967. 


Respondent Elmer Schutt filed an answer to the complaint ad- 
mitting that he purchased the 180 head of cattle from the com- 
plainant and in payment drew a draft on respondent Tom Reed, 
in the amount of $27,846.10; asserting that he was authorized 
by respondent Reed to purchase the cattle for Reed’s account and 
to issue a draft on Reed for payment and further asserting that 
he correctly described the cattle to Reed. Respondent Schutt 
requested an oral hearing. 


Respondent Tom Reed filed an answer to the complaint and an 
answer to the amended complaint, alleging that he told re- 
spondent Schutt that he would purchase the cattle from complain- 
ant and to draw a draft on him for payment only if the cattle 
were as good as some he had purchased in 1965 from the com- 
plainant, but denies that he authorized Elmer Schutt to buy 
the cattle as his agent. He further alleges that the cattle shipped 
to him were misrepresented; that some of the cattle had sales 
tickets on them indicating they had recently been sold through a 
sales barn and thus were not summered cattle as represented by 
Elmer Schutt; that complainant and respondent Schutt conspired 
together to misrepresent the cattle in order to cause harm to him; 
that respondent Schutt was acting for and on behalf of com- 
plainant and not in his behalf; that respondent Schutt had tried 
to sell the cattle to another buyer before he contacted this respond- 
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ent; and that the collecting bank in Dodge City, Kansas did not 
inform the presenting bank in Searcy, Arkansas that the draft 
was in order for payment. Respondent Reed further asserts that 
he does not owe the damages asked by complainant and that com- 
plainant’s claim for $817.40, representing attorney’s fees, tele- 
phone expenses and interest, is not a proper claim that can be 
allowed in this proceeding. 


Complainant filed a request for oral hearing and a reply to 
respondent Reed’s answer. In the reply complainant denies that 
Elmer Schutt was acting as his agent; denies that he misrepre- 
sented the cattle or that he and Elmer Schutt conspired together 
relative to any misrepresentation; and asserts that he has no 
knowledge of what representations were made between the re- 
spondents and prays for relief sought in the complaint, for costs 
and all other proper relief. 


An oral hearing was held at Dodge City, Kansas on August 18, 
1967. Roger L. Sherman, Office of the General Counsel, United 
States Department of Agriculture, was presiding officer. Com- 
plainant was represented by Cecil A. Tedder, attorney, Searcy, 
Arkansas. Respondent Schutt was represented by B. G. Larson, 
attorney, Dodge City, Kansas, and respondent Reed was repre- 
sented by James Mangan, attorney, also of Dodge City. Testimony 
of two witnesses was submitted by written interrogatories and 
seven witnesses testified at the hearing. Complainant and respond- 
ent Reed submitted briefs. 


FINDINGS OF FACT 


1. Compiainant, B. C. Quattlebaum, an individual residing at 
Searcy, Arkansas, was, at all times material herein, engaged 
in the raising and selling of cattle. 


2. Respondent Elmer Schutt, an individual residing at Dodge 
City, Kansas, was, at all times material herein, engaged in the 
business of buying and selling livestock in commerce for his own 


account and for the accounts of others, and is registered with 
the Secretary of Agriculture under the Act as a dealer. 


8. Respondent Tom Reed, an individual residing at Dodge 


City, Kansas, was, at all times material herein, engaged in the 


business of buying and selling livestock in commerce for his own 
account, and registered with the Secretary of Agriculture under 
the Act as a dealer. 
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4. On or about Sunday, October 2, 1966, Elmer Schutt traveled 
to Searcy, Arkansas from Dodge City, Kansas for the purpose of 
viewing and possibly purchasing 250 steers owned by the com- 
plainant. On this same date Schutt viewed complainant’s cattle 
which were grazing in two large pastures, consisting of approxi- 
mately 450 head of cattle, including cows, calves and 250 steers. 
Respondent Schutt informed the complainant that he would phone 
Tom Reed and would then tell complainant whether the steers 
would be purchased. 


5. Elmer Schutt’s first attempt to contact Tom Reed by phone 
on October 2, 1966 was unsuccessful and he then phoned another 
cattle buyer in Dodge City, Kansas who informed Schutt that 
he could not handle the 250 steers. Later in the evening on that 
same day, Elmer Schutt contacted Tom Reed by phone and 
described the steers to Reed as thin, up and down, a few cross- 
bred Brahmas, and summered cattle. Reed told Schutt to send 
them to him if they were as good as Schutt represented them, 
and authorized Schutt to draw a draft on him for payment of the 
steers at a cost of no more than 23 cents per pound. After the 
phone call to Reed, Schutt negotiated with the complainant as to 
the price of the steers and agreed to purchase them at 23 cents 
per pound. 


6. Nothing was said between Tom Reed and Elmer Schutt as 
to how Schutt would be paid for his services; however, in prior 
transactions in which Schutt had drawn a draft on Tom Reed 
to buy cattle, Schutt had been paid out of the profits upon resale 


or had received some of the cattle. 


7. On Monday and Tuesday, October 3 and 4, 1966, a substantial 
portion of the steers were trucked to a sales barn in Searcy, 
Arkansas to be weighed on stockyard scales operated by an em- 
ployee of the sales barn. It had not been possible to gather all of 
the 250 steers from the pastures. Elmer Schutt inspected the 
steers as they were weighed; he culled out some steers as not 
acceptable, and accepted and shipped to Tom Reed 179 steers and 
one heifer. The weights, stamped on the scale tickets (one was 
handwritten), totaled 121,070 pounds. 


8. Elmer Schutt issued a draft dated October 4, 1966, in pay- 


ment of the cattle, drawn on a bank in Dodge City, Kansas, show- 
ing the drawer as “Tom Reed by Elmer Schutt,” which was the 
same manner of payment used in 1965 for the payment of cattle 
purchased by Reed from complainant. 
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9. On October 5, 1966 the complainant delivered the draft to 
his bank in Searcy, Arkansas. On that same day, his bank phoned 
the Dodge City, Kansas bank to determine the validity of the 
draft and was satisfied with the reply. 


10. On Thursday, October 6, 1966, after all of the 180 head of 
cattle were delivered to Reed’s feed lot, Reed told Schutt that he 
did not want the cattle. Thereafter the draft reached the Dodge 
City bank, was marked “Payment Refused’”’ and returned to the 
Searcy, Arkansas bank. 


11. The 180 head of cattle were resold by the complainant on 
October 26, 1966 at a sales barn in Dodge City, Kansas. Sales 
costs of $297.00, feed costs paid to Tom Reed of $1,559.51, and 
trucking expenses from Arkansas to Kansas and from Tom Reed’s 
feed lot to the sales barn amounting to $1,459.00, were all de- 
ducted from the gross sales proceeds of $25,979.01 and the net 
balance of $22,663.50 was paid to complainant. 


12. The complaint was filed within ninety days of the accrual 
of the cause of action. 


CONCLUSIONS 
Failure to pay the purchase price for livestock purchased in 
commerce is an unjust practice in violation of the Act for which 


reparation may be awarded. Russell v. Mitchell, 25 A.D. 519 


(1966) ; Pack v. Rouse, 24 A.D. 587 (1965), see also, Morris Hertz 
v. Port City, 26 A.D. 37, order upon reconsideration, 26 A.D. 380 
(1967). 

The principal question presented for decision in this proceeding 


is whether respondent Elmer Schutt was the agent of respondent 
Tom Reed. The complainant knew that after Schutt viewed the 


cattle he would contact a buyer and not purchase the cattle for 
his own account. The testimony shows that in the phone conversa- 
tion between Schutt and Reed, an agency-principal relationship 


was formed whereby Reed authorized Schutt to purchase the 


cattle, relying on Schutt’s judgment, and to draw a draft on him 


in payment for the cattle. In any event, the complainant had 
reason to believe that Schutt could purchase the cattle as agent 
for Reed and draw a draft on Reed for payment because a pur- 


chase of complainant’s cattle in 1965 by Reed had been handled 
in such a manner, 


As principal, Tom Reed is liable under the contract made with 
complainant. However, he contends the cattle were misrepre- 





B. C. QUATTLEBAUM v. ELMER SCHUTT et al. 
Cite as 27 A.D. 242 


sented to him, and that Schutt and complainant conspired against 
him in regard to this misrepresentation. Respondent Reed has 
the burden of proving a conspiracy which would avoid his contract 
with complainant. He has failed in this proof. The record does not 


establish such a conspiracy to misrepresent the cattle to Tom 


Reed; on the contrary the record indicates that Schutt was act- 


ing on behalf of Reed when he bargained in good faith with 
complainant for the price of the cattle. 


The cattle received by Reed were, however, in fact, less than 
the quality he expected. Assuming, arguendo, that Schutt’s de- 
scription was misleading to his principal, Reed nevertheless 
relied on the judgment of his agent, Schutt, who inspected the 
cattle before they were purchased and shipped. Therefore, Reed 
cannot now claim he did not receive the cattle he agreed to buy, 
and is responsible for the purchase price agreed upon by his agent 
for his account. His recourse, if any, in such case, would be 


against his agent. J. Albert Brown Ranches v. Davis, et al., 23 
A.D. 1380, 1885 (1964) ; Greer v. Davis, 23 A.D. 1369 (1964). 


As to Schutt’s liability, the agent for a disclosed principal is 


generally not liable to a third party under a contract made on 
behalf of the principal. The record establishes that Reed was 
disclosed as principal before the contract was negotiated and 
therefore respondent Schutt is not liable to the complainant. 


J. Albert Brown Ranches v. Davis, et al., 23 A.D. 1380, 13885 
(1964) ; Pearl City Sale Barn v. Groth, 23 A.D. 315 (1964). 


The measure of the seller’s damages is the difference between 
the contract price and the market price at the time of rejection 
of the goods by the purchaser, together with any incidental dam- 


ages. Heriza v. Brant, 25 A.D. 488, 492 (1966); Uniform Com- 
mercial Code of Arkansas, 85-2-703(d), 85-2-706 and 85-2-710. 


Where, as here, there is a resale made in good faith and in a com- 
mercially reasonable manner, the resale price may be considered 
as the market price at the time of rejection, and the expenses 


incurred in connection with the resale may be recovered by the 


seller as incidental damages. Duesbury v. Moog & Greenwald, 
3 A.D. 871 (1944). Therefore, the damages here are the difference 
between the contract price ($27,846.10) and the net amount re- 
ceived from the resale price ($22,663.50). 


Attorney fees are not considered as consequential damages. 
Hartwig v. Missoula, 15 A.D. 19 (1956). Some telephone expenses 


may be deemed costs reasonably incurred from the breach of the 
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contract, and recoverable as incidental damages to the complain- 


ant. Uniform Commerical Code of Arkansas, 85-2-710; Proctor & 
Gamble D. Co. v. Lawrence Amer. F.. W. Corp., 16 N.Y. 2d 344, 
213 N.E. 2d 873 (1965). However, complainant failed to offer any 


proof of the nature or amount of telephone expenses and there 
is thus no basis upon which to estimate the costs. 


Complainant’s damages for interest accrued to his creditor 
are costs resulting from a contract with the creditor and not 
costs reasonably incurred from the breach of the contract with 


respondents, Complainant’s indebtedness could have been reduced 


by the sale of other property mortgaged to his creditor; reduction 
of the indebtedness was not solely dependent on the proceeds 
from his contract with respondents, and will therefore not be 
allowed. 


ORDER 


Within thirty days from the date of this order, respondent Tom 
Reed, shall pay to complainant the sum of $5,182.60, with interest 
thereon at the rate of 6% per annum from November 1, 1966 


until paid. The complaint is hereby dismissed as to respondent 
Elmer Schutt. 


Copies hereof shall be served upon the parties. 


(No. 11,645) 


In re VALLEY MEAT COMPANY, INC. P&S Docket No. 3895. Decided 
February 14, 1968. 


Packer—Failure to pay—Drafts—Cease and desist—Default 


Respondent is ordered to cease and desist from failing to pay when due the 
full purchase price of livestock purchased in commerce and issuing in- 


sufficient funds drafts or checks in purported payment of such livestock. 


Garrett N. Wyss for complainant. 
Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed January 15, 1968, to which respondent did not file exceptions, 
are adopted as the final decision and order in this proceeding. 


Copies hereof shall be served upon the parties. 
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HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 


yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the Act. 


It was instituted by a complaint filed on September 6, 1967, by 
the Packers and Stockyards Administration, United States De- 
partment of Agriculture. The respondent, Valley Meat Company, 
Inc., of Marysville, California, was charged with failing to pay 


the full purchase prices for livestock purchased for slaughter in 


interstate commerce, and issuing, for livestock purchases, drafts 


which were returned by the bank unpaid because of insufficient 
funds. 


A copy of the complaint was served on respondent on September 


97, 1967, and it was notified in writing that an answer should be 


filed within 20 days, and that failure to deny the allegations of 
the complaint would constitute admission of them. Respondent has 
filed no answer. 


The proceeding was assigned to Hearing Examiner Jack W. 


Bain on January 4, 1968, and on January 15, 1968, he issued a 
recommended decision without further investigation or hearing, 
pursuant to Section 202.9(c) of the Rules of Practice (7 CFR 


202.9(c)). 


PROPOSED FINDINGS OF FACT 
I 


(a) Valley Meat Company, Inc., hereinafter referred to as the 


respondent, is a corporation with its principal place of business 
located at Marysville, California, mailing address P. O. Box 1671. 


(b) Respondent is, and at all times material herein was, en- 
gaged in the business of buying livestock in commerce for pur- 
poses of slaughter. 


(c) Respondent is, and at all times material herein was, a 
packer within the meaning and subject to the provisions of the 


Act. 
II 


Respondent, in connection with its operations as a packer, on 
or about the dates and in the transactions set forth below, pur- 
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50 
40 
85 
76 
17 
41 
41 
76 
41 
82 
40 
40 
35 


72 


36 


30 
38 
46 
47 


38 


Purchase 
Price 


$11,753.80 
10,031.52 
20,238.15 
20,925.37 
20,747.44 
11,092.15 
11,110.43 
21,798.34 
10,687.69 
21,511.58 
9,408.00 
8,535.60 
10,176.72 
21,129.42 
11,113.47 
2,437.75 
1,108.37 
7,824.35 
10,859.34 
10,218.24 
10,538.40 


9,664.72 
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chased livestock in commerce and failed to pay the full purchase 
price of such livestock. 


No. of 
Head 


Purchased 
at or From 


Bruneau Sheep Co. 
Paul, Idaho 


Bruneau Sheep Co. 
Paul, Idaho 


Bruneau Sheep Co. 


Paul, Idaho 

Coit and Canning Cattle Co. 
Mendota, California 

Coit and Canning Cattle Co. 


Mendota, California 


Coit and Canning Cattle Co. 
Mendota, California 

Coit and Canning Cattle Co. 
Mendota, California 

Coit and Canning Cattle Co. 
Mendota, California 

Coit and Canning Cattle Co. 
Mendota, California 

Coit and Canning Cattle Co. 
Mendota, California 

Donald S. Compton & Sons 
Herald, California 

Donald S. Compton & Sons 
Herald, California 

Green Livestock Co. 

Layton, Utah 

Green Livestock Co. 

Layton, Utah 

Green Livestock Co. 

Layton, Utah 

Eugene Griff 

Buhl, Idaho 

Harris Feeding Co. 

Five Points, California 
Harris Feeding Co. 

Five Points, California 
Harris Feeding Co. 

Five Points, California 
Klamath Stockmen’s Comm. Co., Inc. 
Klamath Falls, Oregon 
Klamath Stockmen’s Comm. Co., Inc. 
Klamath Falls, Oregon 
Lucky Livestock Co. 

Gilroy, California 
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Dateof No.of Purchase Purchased 
Purchase Head Price at or From 
1967 

16 39 10,243.03 Lucky Livestock Co. 
Gilroy, California 

21 39 10,131.41 Lucky Livestock Co. 
Gilroy, California 

22 40 10,416.74 Lucky Livestock Co. 
Gilroy, California 

22 45 11,226.60 Lucky Livestock Co. 
Gilroy, California 

8 12 2,130.99 Orland Auction Yard 
Orland, California 

17 5 751.19 Orland Livestock Comm. Yard 
Orland, California 

19 34 5,049.84 Shasta Livestock Auction Yard, Inc. 
Cottonwood, California 

22 4 413.39 Yuba City Auction Yard 
Yuba City, California 

Ill 


Respondent, in connection with its operations as a packer, on 
or about the dates and in the transactions set forth below, pur- 
chased livestock in commerce, and in purported payment therefor 
issued drafts which were returned unpaid by the bank on which 
they were drawn because respondent did not have sufficient funds 
on deposit in the account on which such drafts were drawn. 


Date of Date of No. of Purchased at Amount 
Purchase Draft Head or From of Draft 
1967 1967 
May 7& 8 May 11 153 Coit and Canning $41,672.81 
Cattle Co. 
Mendota, California 
May 14 & 15 May 18 82 Coit and Canning 22,202.58 
Cattle Co. 
Mendota, California 
May 15 May 15 9 Eugene Griff 2,437.75 
Buhl, Idaho 
May 3 & 10 May 15 37 Harris Feeding Co. 9,490.91 
Five Points, California 
May 16 May 22 38 Harris Feeding Co. 10,859.34 
Five Points, California 
May 9 May 12 46 Klamath Stockmen’s 10,218.24 


Commission Co., Inc. 
Klamath Falls, Oregon 
May 11 May 15 47 Klamath Stockmen’s 10,538.40 
Commission Co., Inc. 
Klamath Falls, Oregon 
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PROPOSED CONCLUSIONS 


By the facts stated in Proposed Findings II and III, above, 
respondent engaged in and used unfair and deceptive practices 
in commerce, in violation of section 202(a) of the Act (7 U.S.C. 
192(a)) and in violation of section 201.43(b) of the regulations 
(9 CFR 201.43 (b) ). It should be ordered to cease and desist from 
such practices. 


PROPOSED ORDER 


Respondent, its officers, directors, agents and employees, di- 
rectly or through any corporate or other device, in connection 
with respondent’s operations as a packer, shall cease and desist 
from: (1) failing to pay, when due, the full purchase price of 
livestock purchased in commerce; and (2) issuing drafts or checks 
in payment for livestock purchased in commerce without main- 
taining sufficient funds on deposit in the bank account on which 
they are drawn to pay such drafts or checks when presented for 
payment. 


(No. 11,646) 


In re WILLIAMSTOWN STOCKYARDS, INC. P&S Docket No. 3946. 
Decided February 16, 1968. 


Market agency—False weights—Suspension of registration—Consent 


Respondent is ordered to cease and desist from weighing livestock at other 
than true and correct weights, issuing scale tickets, invoices or accounts 
of sale or collecting on the basis of such false weights and failing to 
operate livestock scales in accordance with regulations, is ordered to 
keep records that fully disclose all transactions in its business and is 
suspended as a registrant under the act for 20 days. 


Garrett N. Wyss for complainant. 
R. L. Vincent, of Vincent and Vincent, Florence, Ky., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on December 29, 1967, by the Acting Administrator, 
Packers and Stockyards Administration, United States Depart- 
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ment of Agriculture, charging respondent with violations of the 
Act and the regulations thereunder (9 CFR 201.1 et seq.), here- 
inafter referred to as the regulations. 


Respondent filed an amended answer on February 12, 1968, 
in which it admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, but states 
that if any of same were committed, it was entirely unintentional, 
waives oral hearing and the report of the Hearing Examiner, 
and consents to the issuance of a specified order, with findings 
and conclusions, for the purpose of this proceeding only, based 
on all allegations contained in the complaint. Complainant has 
recommended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Williamstown Stockyards, Inc., hereinafter referred to 
as the respondent, is a corporation with its principal place of 
business located at Williamstown, Kentucky. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Williamstown Stockyards, Inc., Williamstown, Kentucky, 
a posted stockyard under the act, hereinafter referred to as the 
stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as 
a market agency to sell livestock in commerce. 


2. (a) On or about May 17, 1967, representatives of complain- 
ant Packers and Stockyards Administration, conducted an in- 
vestigation of respondent’s operations under the Act, and in con- 
nection therewith, reweighed several drafts of consigned live- 
stock that respondent, through its weighmaster, had weighed for 
purposes of sale on a weight basis for a commission at the stock- 
yard. Such reweighing disclosed that the respondent, through its 
weighmaster on duty, who is also a stockholder in the respondent 
corporation, in the transactions referred to in the tabulation be- 
low, (1) weighed the livestock at more than their true and correct 
weights; (2) issued scale tickets and accountings to the con- 
signors of the livestock on the basis of such false weights; and 
(3) issued buyers invoices and assessed and collected from the 
purchasers of the livestock on the basis of such false weights. 








254 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 27 A.D. 252 


Respondent was notified of the results of the checkweighing by 
a certified letter dated on June 9, 1967, and was requested to in- 
stitute corrective action which would assure accurate weighing 
at the stockyard and compliance with the Act and the regulations. 


Weight Shown 
No. of Head Upon Weight 
and Sale Weight Reweighing Difference 
Description Consignor Buyer (Pounds) (Pounds) (Pounds) 
1 Steer A. J. Lunsford Espel 630 615 —15 
1 Steer ~ ” 765 735 —30 
1 Heifer " _ 620 595 —25 
1 Heifer “i * 780 755 —25 


(b) Notwithstanding the notice mentioned in subparagraph 
(a) above, respondent, on or about September 7, 1967, in the 
transactions referred to in the tabulation below, in connection 
with the weighing of consigned livestock sold by respondent on 
a weight basis for a commission at the stockyard, weighed the 
livestock at less than their true and correct weights. 


No. of Head Sales Weight Shown Weight 
and Name of Weight Upon Reweighing Difference 
Description Consignor (Pounds) (Pounds) (Pounds) 
1 Cow Charles Pigg 950 960 +10 
1 W. F. Heifer id 575 590 +15 
1 Angus Heifer ¥ 515 520 +5 
1 Veal Calf ° 185 195 +10 
1 Holstein Bull Howard Taylor 990 1000 +10 


3. Respondent, in connection with the transactions specified 
in Finding of Fact 2(a) above, kept accounts and records which 
did not fully and correctly disclose all transactions involved in 
its business, in that respondent prepared, and made a part of 
respoadent’s accounts and records, scale tickets, accounts of sale 
and buyer’s invoices showing false weights for the livestock 
specified in said Finding of Fact 2(a). 

4, Respondent, on or about May 17, 1967, and on or about 
September 7, 1967, in connection with the weighing of livestock 
sold on a weight basis at the stockyard for a commission, failed 
to operate the livestock scale at the stockyard in accordance with 
the INSTRUCTIONS FOR WEIGHING LIVESTOCK under 
regulations of the Packers and Stockyards Act issued on March 
1, 1963, by the Packers and Stockyards Administration, in that 
respondent weighed livestock when said scale was not in balance. 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2(a) and 
(b) herein, respondent has wilfully violated sections 307 and 
312(a) of the Act (7 U.S.C. 208 and 213(a)) and sections 201.49, 
201.55, and 201.71 of the regulations (9 CFR 201.49, 201.55, and 
201.71). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated section 401 of the Act (7 U.S.C. 
221). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has wilfully violated section 312(a) of the Act, supra, 
and section 201.71 of the regulations supra. Inasmuch as com- 
plainant has recommended that the order consented to by respond- 
ent be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents and employees, di- 
rectly or through any corporate or other device, in connection 
with respondent’s operations as a market agency, shall cease and 
desist from: (1) weighing livestock at other than the true and 
correct weights; (2) issuing scale tickets, buyer’s invoices, or 
accounts of sale on the basis of false and incorrect weights; (3) 
assessing and collecting a purchase price for livestock on the basis 
of weights other than the true and correct weights; and (4) 
failing to operate livestock scales owned or controlled by respond- 
ent in accordance with the regulations under the Act constituting 
INSTRUCTIONS FOR WEIGHING LIVESTOCK. 


Respondent shall prepare and keep such accounts, records, and 
memoranda as will fully and correctly disclose all transactions 
involved in its business under the Act, including, among other 
things, scale tickets, accounts of sale, and buyer’s invoices which 
show the true and correct weights of livestock sold in commerce. 


Respondent is suspended as a registrant under the Act for a 


period of twenty (20) days. Said suspension shall commence on 
the 22nd day of February, 1968 and end on the 12th day of March, 
1968. 


This order shall become effective upon service upon respondent. 
Copies hereof shall be served upon the parties. 
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(No. 11,647) 


In re MARKET AGENCIES AT UNION STOCK YARDS, CHICAGO, ILLI- 
NOoIs. P&S Docket No. 402. Decided February 23, 1968. 


Continuation of rates and charges 


Respondents’ current schedule of rates and charges is continued in effect up 
to and including February 28, 1969. 


Harold M. Carter for Packers and Stockyards Administration. 
L. Alton Denslow, Washington, D. C., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seqg.). The respondents 
are now operating under an order issued on June 22, 1966 (25 
A.D. 820), authorizing assessment of the current temporary 
schedule of rates and charges to and including February 29, 1968, 


unless changed by further order before the latter date. 
On February 14, 1968, a petition was filed on behalf of the 


respondents requesting that the current temporary schedule of 
rates and charges be extended to and including February 28, 1969. 


Prior to the issuance of the order of June 22, 1966, authorizing 
increases in the rates and charges, notice of the petition therefor 
was published in the Federal] Register, and, although interested 
persons were afforded an opportunity to indicate a desire to be 
heard in the matter, no interested person notified the Hearing 
Clerk of a desire to be heard. Inasmuch as the present petition 
does not involve an increase of rates and.charges lawfully pre- 
scribed by the Secretary or any rates and charges for services 
not heretofore covered by order, it is found that further notice 
and public procedure on this order are unnecessary. 

The Packers and Stockyards Administration, by its attorney, 
filed an answer recommending that the petition be granted. 

Since the parties are agreed, the petition is granted and the 
order of June 22, 1966, is continued in effect during the life of 
this order. 

The respondents, which must prepare for and be ready to com- 
ply with this order on its effective date, desire to have it become 
effective on February 29, 1968. The Packers and Stockyards Act 
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provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 

This order shall become effective on February 29, 1968, and 
remain in effect to and including February 28, 1969, unless modi- 
fied or extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 11,648) 


In re BEN TANAKA. P&S Docket No. 3913. Decided February 26, 
1968. 


Bonding requirements—Cease and desist—Default 


Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded therefor. 


Garrett N. Wyss for complainant. 
G. Osmond Hyde, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed January 24, 1968, to which respondent did not file exceptions, 
are adopted as the final decision and order in this proceeding. 

This order shall become effective on the 6th day after service 
thereof upon respondent and copies hereof shall be served upon the 
parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, as amended and supplemented (7 U.S.C. 181 et seq.), 
hereinafter called the act, instituted by a complaint filed October 
26, 1967, by the Acting Administrator, Packers and Stockyards 
Administration, United States Department of Agriculture. The 
respondent is registered with the Secretary under the act as a 
dealer to buy and sell livestock in commerce. He is charged with 
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engaging in business as such a dealer buying and selling live- 


stock for his own account, without filing and maintaining a reas- 
onable bond or its equivalent, as required by the act and the 
regulations thereunder. A copy of the complaint and a copy of 


the rules of practice were served upon respondent October 30, 
1967. 


At the time of the service of the complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 


202.9 of the rules of practice (9 CFR 202.9), failure to file an 


answer would constitute an admission of the facts alleged in the 


complaint and, in effect, a waiver of oral hearing. Notwithstand- 
ing such notice, respondent has not filed an answer. The matter 
was referred to G. Osmond Hyde, Chief Hearing Examiner, Office 
of Hearing Examiners, United States Department of Agriculture, 


for the preparation of a report without further investigation 
or hearing pursuant to section 202.9(c) of the rules of practice. 


On November 29, 1967, counsel for complainant filed a docu- 
ment recommending that an order issue directing respondent 


to cease and desist from engaging in business in any capacity 


under the act and the regulations without complying with the 


bonding requirements relating thereto, and, further, that respond- 
ent be suspended as a registrant under the act until he complies 
fully with such requirements. A copy of this recommendation 


was served upon respondent December 4, 1967. Counsel for com- 


plainant, on January 2, 1968, filed a paper setting forth that 


respondent is now in compliance with the bonding requirements 
of the act, abandoned his request for the issuance of a suspension 
order, and recommended issuance of the cease and desist order 


he requested on November 29, 1967. A copy of this document 
was served upon respondent January 6, 1968. 


PROPOSED FINDINGS OF FACT 


1. Respondent, Ben Tanaka, is an individual whose address is 
Route 2, Box 77, Tremonton, Utah. Respondent, at all times 


material herein was registered with the Secretary as a dealer 


to buy and sell livestock in commerce, and at all such times was 
engaged in the business of buying and selling livestock in com- 
merce for his own account. 


2. The surety bond which respondent maintained to secure 


performance of his dealer obligations under the act was termi- 
nated on January 21, 1965. Respondent was notified by certified 
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mail on or about December 28, 1964, of such termination date, 


and was informed that he would have to comply with the bonding 
requirements under the act and the regulations if he continued 
to engage in business as a dealer. In addition, respondent was so 


advised via telephone by officials of the Packers and Stockyards 


Administration on November 4, 1966, April 11, 1967, and again 


on May 10, 1967. Notwithstanding such notices, respondent has 
continued to engage in business as a dealer, buying and selling 
livestock in commerce for his own account, without filing and 
maintaining a reasonable bond or its equivalent, as required by 


the act and the regulations. 


PROPOSED CONCLUSIONS 


Respondent’s operation in business as a dealer buying and 
selling livestock in commerce for his own account without an 


appropriate bond or its equivalent, as set forth in Finding of 


Fact 2, constitutes a wilful violation of section 312(a) of the act 


(7 U.S.C. 213(a)) and sections 201.29 and 201.30 of the regula- 
tions issued thereunder (9 CFR 201.29 and 201.30). See, e.g., In 
re Isom Martin, 8 A.D. 1247 (1949); In re Mart (Bill) White, 


23 A.D, 1104 (1964) ; In re Rodney Shimak, 26 A.D, 357 (1967), 


Although respondent is now in compliance with the bonding 


requirements of the act and the regulations, he should be ordered 
to cease and desist from the violation found herein, as recom- 
mended by complainant. See, e.g., In re Mart (Bill) White, supra; 


In re Owen-Monroe County Feeder Association, Inc., 25 A.D. 
766 (1966). 


PROPOSED ORDER 
Respondent shall cease and desist from engaging in business 


in commerce under the act without filing and maintaining such 


bond or its equivalent as is required by the act and the regula- 
tions issued pursuant thereto. 


(No, 11,649) 


In re HILLTOP DAIRY FARMS, INC. P&S Docket No. 3919. Decided 
February 29, 1968. 


Failure to pay—Suspension of registration—Consent 


Respondent is ordered to cease and desist from issuing insufficient funds 
checks in payment of livestock purchased and failing to pay when due 
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the full purchase price of such livestock, is ordered to keep records that 
fully disclose all transactions in its business and is suspended as a 
registrant under the act for a period of 14 days. 


Samuel J. Harris for complainant. 


William S. Smith, of Travis, Zellhoefer & Smith, Waterloo, Iowa, for 


respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 


plaint filed on November 6, 1967, by the Packers and Stockyards 


Administration, United States Department of Agriculture, charg- 
ing that respondent violated certain provisions of the Act and the 
regulations thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an amended answer in which it admits 


the jurisdictional allegations of the complaint, neither admits 
nor denies the remaining allegations, waives oral hearing and 
the report of the Hearing Examiner, and for the purposes of this 
proceeding and for such purposes only, consents to the issuance 


of a specified order with findings of fact and conclusions based 
on the allegations of the complaint. Complainant has recommend- 
ed that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Hilltop Dairy Farms, Inc., hereinafter referred to as 
the respondent, is a corporation with its principal place of busi- 
ness located at Oelwein, Iowa. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for its own account; and 


(2) Registered with the Secretary of Agriculture as 
a dealer to buy and sell livestock in commerce. 


2. Respondent, on or about the dates and in the transactions 
set forth in paragraph II of the complaint, purchased livestock 
in commerce, and in purported payment therefor issued checks 
which were returned unpaid by the bank upon which they were 
drawn because respondent did not have sufficient funds on de- 
posit in the account upon which such checks were drawn. 
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8. Respondent failed to pay, when due, the full purchase 


price of the livestock referred to in Finding of Fact 2 above. 
4. Respondent, during the period from on or about March 2, 
1967, through August 28, 1967, in connection with its dealer 


operations under the Act, failed to keep accounts, records and 
memoranda which fully and correctly disclose all transactions 
involved in its business. Respondent, during such period, failed 
to keep: (1) a general ledger of accounts showing assets, 
liabilities, income, expenses and capital or net worth; and (2) 


copies of all purchase and sale invoices. 
CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2, 3 and 


4 herein, it is concluded that respondent has wilfully violated 
sections 312(a) and 401 of the Act (7 U.S.C. 213(a), 221) and 
section 201.43 of the regulations (9 CFR 201.43). Inasmuch 


as respondent has consented to the issuance of the order set 


forth below and complainant has recommended that such order 
be issued, the order will be issued. 


ORDER 


Respondent, its officers, representatives, agents and employees, 


directly or through any corporate or other device, in connection 
with respondent’s operations as a dealer, shall cease and desist 
from: (1) issuing checks in payment for livestock purchased 


in commerce without having and maintaining sufficient funds 
on deposit in the bank account upon which they are drawn to 


pay such checks; and (2) failing to pay, when due, the full 
purchase price of livestock purchased in commerce. 


Respondent shall keep and maintain accounts, records, and 
memoranda which fully and correctly disclose all transactions 
involved in its business as a dealer under the Act, including a 
general ledger of accounts showing assets, liabilities, income, 
expenses and capital or net worth, and copies of all purchase and 


sale invoices. 


Respondent is suspended as a registrant under the Act for a 
period of 14 days. 


This order shall become effective on the sixth day after service 
thereof upon the respondent and copies hereof shall be served 
upon the parties. 
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(No. 11,650) 


In re LOVELAND PACKING COMPANY, INC. P&S Docket No. 3963. 
Decided February 29, 1968. 


Packer—False weights—Cease and desist—Consent 


Respondent is ordered to cease and desist from accounting and making pay- 
ment to sellers of livestock on the basis of false weights and is ordered 
to keep records that fully disclose all transactions in its business as a 
packer under the act. 


Ronald D. Cipolla for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on January 30, 1968, by the Acting Administrator, 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging that respondent has violated the 
Act and the regulations issued thereunder (9 CFR 201.1 et seq.), 
hereinafter referred to as the regulations, in various respects. 


On February 12, 1968, respondent filed an answer in which 
it admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order containing findings of fact and con- 
clusions based upon the allegations of the complaint. Complain- 
ant has recommended that the order consented to by respondent 
be issued. 


FINDINGS OF FACT 


1. (a) Loveland Packing Company, Inc., hereinafter referred 
to as the respondent, is a corporation with its principal place of 
business located at Loveland, Colorado. 


(b) Respondent is now, and at all times material herein was, 
engaged in the business of buying livestock in commerce for pur- 
poses of slaughter and of manufacturing or preparing livestock 
products for sale or shipment in commerce. 
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(c) Respondent is now, and at all times material herein was, 
a packer within the meaning and subject to the provisions of the 
Act. 


2. Respondent, in commerce, on or about September 23, 1967, 
purchased livestock from Homer Loomis, Loveland, Colorado, 
purportedly on the basis of the actual weights of the livestock 
carcasses or parts of said carcasses, before cooling, less a deduc- 
tion of 214 per cent; but, in connection with such purchase, made 
payments and issued accountings to Loomis, as set forth below, 
on the basis of false or incorrect weights, which were less than 
the actual weights of said livestock carcasses or parts of said 
carcasses, before cooling, less 214 per cent. 


Date of Check 
Issued by Weight on 
Date of Respondent in Which Respondent 
Accounting Payment for Livestock No.of Head Lot Accounted and 
1967 1967 and Kind No. Made Payments 
September 28 September 28 28 Heifers 53 14,590 
October 3 October 5 39 Heifers 57 20,071 


3. Respondent, in connection with the transactions referred to 
in Finding of Fact 2 herein, failed to keep such accounts and 
records as fully and correctly disclosed all transactions involved 
in its business under the Act, in that respondent prepared, and 
made a part of respondent’s accounts and records, accountings, 
kill sheets, and memoranda showing false or incorrect weights 
for the livestock carcasses or parts of said carcasses referred 
to in said finding. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has violated section 202(a) of the Act (7 U.S.C. 
192(a)), and section 201.55 of the regulations (9 CFR 201.55). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has violated section 401 of the Act (7 U.S.C. 221). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, in connection 
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with respondent’s operations as a packer, shall cease and desist 
from: (1) issuing accountings to the sellers of livestock, livestock 
carcasses, or parts of livestock carcasses on the basis of weights 
other than the true and correct weights thereof; (2) paying the 
sellers of livestock, livestock carcasses, or parts of livestock 
carcasses on the basis of weights other than the true and correct 
weights thereof. 


Respondent shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in 
its business under the Act, including among others, accountings, 
kill sheets, and memoranda which correctly disclose the weights 
of livestock, livestock carcasses, or parts of said carcasses bought 
or sold on a weight or dressed weight basis. 


Copies hereof shall be served upon the parties and this order 
shall become effective on the first day after service hereof upon 
respondent. 


ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 


(No. 11,651) 


BAILEY HENDERSON v. WILLIAM M. PORTER and UNION LIVESTOCK 
COMMISSION COMPANY. P&S Docket No. 3901. Order issued 
February 26, 1968. 
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AGRICULTURE DECISIONS—Cont. 


Perishable Agricultural Commodities Act, 1930 


WEstT COAsT DISTRIBUTORS, INC., OF FLORIDA v. NARCISE 
PRODUCE, INC. PACA Docket No. 2-182. Suitable 
shipping condition—Breach—Damages 


WILco PropucE COMPANY v. MCDONNELL & BLANKFARD. 
PACA Docket No. 2-581. Joint account—Quality 
specifications—Accounting sees 


(No. 11,652) 


JOHN WM. SMITH v. JOE EDLIN. PACA Docket No. 2-520. Decided 
February 1, 1968. 


Failure to deliver—Failure to establish extent of damages 


Where complainant failed to establish that respondent was to supply crates 
for delivery of balance of contract and respondent failed to establish 
extent of damages resulting from nondelivery of balance of contract, 
respondent liable to complainant for balance owing on purchase price. 


Complainant and respondent pro se. 
George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). Complainant filed a timely complaint seeking reparation 
from respondent in the amount of $101.82, in connection with 
a shipment on November 16, 1966, of 500 crates of apples in inter- 
state commerce. 


A copy of the formal complaint and of the Department’s report 
of investigation have been served upon the respondent, and re- 
spondent has filed an answer denying liability and asserting a 
counterclaim for $101.82. Complainant filed a reply to the counter- 
claim. Since the amount involved does not exceed $1,500, the 
shortened procedure provided for in the rules of practice (7 CFR 
47.20) is applicable. Pursuant to such procedure the parties were 
afforded an opportunity to submit additional evidence in the form 
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of verified statements. No such statements were submitted, and 
neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, John Wm. Smith, whose ad- 
dress is Route 2, Box 586, Coloma, Michigan. 


2. Respondent is an individual, Joseph H. Edlin, whose address 
is 83500 Newburg Road, Louisville, Kentucky. At the time of the 


transaction involved herein, respondent was not licensed, but 
was subject to license under the act. 


8. On or about November 2, 1966, complainant contracted 
with respondent for the sale of 2,000 crates of drop Rome apples 


to be shipped in interstate commerce from Coloma, Michigan, 
to respondent in Louisville, Kentucky. Prior to November 16, 
1966, complainant shipped and was paid for 502 crates of the 


apples, and respondent made a deposit with complainant of $200 


against future shipments. On November 16, 1966, an additional 
500 crates of apples were shipped to respondent at a price of 
$1.10 per crate and were accepted in due course. Crediting re- 
spondent with the $200 advanced, respondent has paid all of the 
purchase price of the latter shipment of apples except for $101.82. 


4, On November 21, 1966, respondent contacted complainant 
about shipment of the remaining 998 crates of apples. Complain- 
ant informed the respondent at that time that all of his apples 
had been sold and he would be unable to ship any more apples 
to respondent. 


5. The formal complaint was filed February 20, 1967, which 


was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The parties agree that 500 crates of apples which met contract 


specifications were shipped on November 16, 1966, and accepted 


by respondent. Respondent has paid all of the agreed purchase 
price of these apples except for $101.82. His justification for 
failure to pay $101.82 of the purchase price is based on his 


counterclaim in that amount. Respondent contends that his con- 


tract with complainant was for 2,000 crates of apples, only 


1,002 crates of which were shipped. Respondent alleges that 
complainant’s failure to ship the remaining apples resulted in 
damages to him of $101.82. 
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While complainant denies that he had a contract with the 
respondent for the shipment of the additional apples, it is evident 
that this denial is due to a misconception of what constitutes 
a contract. In answering a letter from the Department, complain- 
ant stated “The only contract I have or had with Mr. Edlin is 
the one covering the purchase of the 1,002 crates of apples,. . . 


“Mr. Edlin was to send me 500 more crates, and since he did 
not do so, I sold my apples to other buyers to keep my apples 
moving.” 


Again complainant wrote to the Department on May 25, 1967: 
“In my deal with Mr. Edlin, he was to send crates up here from 


Kentucky, for the remainder of the order. But he did not send 
any.” 
It is evident from the foregoing that the parties had an agree- 


ment for the shipment of more than 1,002 crates of apples, namely 
for 2,000 crates. It is further evident that the additional apples 


were not shipped. Complainant apparently contends that the 


contract covering the remainder of the apples was subject to a 
condition; namely that respondent supply the crates in which 
the apples were to be shipped. Since complainant is asserting the 
existence of such a condition, he has the burden of proving that 


such a condition actually existed. 


The only evidence submitted by complainant in this regard 
is his statement that there was such a condition. In opposition 
to complainant’s statement we have the fact that complainant 
supplied the crates in which the apples actually shipped to re- 


spondent were packed. In addition, the report of investigation 


includes a letter from respondent to complainant stating that he 


did not have the duty to supply the additional crates and that 
the $200 deposit was for the purpose of enabling complainant 
to buy an additional 1,000 crates. Complainant has not met his 


burden of proving that the contract was conditioned as alleged. 


There remains the question of whether respondent has met 
his burden of proof as to damages resulting from complainant’s 
breach of the contract. We are forced to conclude that respond- 
ent has not met this burden. Respondent submitted a receipt, 


which forms part of the investigation report, from Jack Griffin, 


of Griffin Produce Co. of Louisville, Kentucky, evidencing the 
receipt of ‘$100 in lieu of 1,000 bushels of Rome apples, bought 
in Nov. ’66’.””, Another receipt, substantively the same except 
that it is notarized, was attached to respondent’s answer. How- 
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ever these statements are not sufficient evidence of damages. The 
Uniform Commercial Code Section 2-713 provides in part “. .. 
the measure of damages for non-delivery or repudiation by the 


seller is the difference between the market price at the time when 


the buyer learned of the breach and the contract price... .” 


(The Uniform Commercial Code was adopted in Kentucky in 
1960, and in Michigan in 1964). There is no evidence in the 
record, nor in the Market News Reports of this Department, 


which would show even approximately the market price of the 
undelivered apples at the time respondent learned of the breach 
nor has respondent established the additional damages claimed. 


In summary, complainant has succeeded in showing the failure 
of respondent to pay the balance of $101.82 owing on the ship- 


ment of 500 crates of apples on November 16, 1966. Respondent 


has not succeeded in proving the claimed damages of $101.82 


resulting from complainant’s breach of the contract as to the 
remainder of the apples agreed upon. Respondent’s counterclaim 
is therefore dismissed. Respondent’s failure to pay complainant 


the sum of $101.82 is in violation of section 2 of the act. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $101.82, with interest thereon 
at the rate of 6 per cent per annum from December 1, 1966, 
until paid. 


Copies of this order shall be served upon the parties. 


(No. 11,653) 


WADE HATCHER and D. C. HOLLAND v. BISHOP PRODUCE Co., INC. 
PACA Docket No. 2-554. Decided February 1, 1968. 


Contract price—Failure to establish damages—Acceptance—Liability 


Where respondent failed to establish lower contract price for shipment of 
tomatoes than that reflected in invoice, the terms of which respondent 


failed to proest after receipt, respondent liable for balance owing on 


purchase price. On second shipment where respondent failed to establish 


dumping of portion, or to submit other evidence as to alleged condition, 
respondent liable for balance owing on purchase price. 


Complainant and respondent pro se. 


George S, Whitten, Presiding Officer. 
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Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 


et seq.). A timely complaint was filed in which complainant seeks 
reparation of $4,678.50, against respondent in connection with 
transactions in interstate commerce involving two truckloads 


of tomatoes, 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant. A copy of the formal com- 
plaint and a copy of the investigation report were served upon 
respondent. Respondent filed an answer to the formal complaint 


wherein it admitted liability to complainant of $2,407.00 on the 
first truckload, and $1,378.90 on the second truckload, but denied 


liability to complainant for the balance claimed due on the first 
truckload of $345.50 and $547.10 on the second truckload. 


On the basis of the admissions contained in the answer filed 
by respondent, an order for the undisputed amount of $3,785.90 


was issued against respondent on June 28, 1967. The liability 
of respondent for the remaining disputed amount of $892.60, 
was left for subsequent determination in the same manner and 


under the same procedure as would have been used if no order 
for payment of the undisputed amount had been issued. 


Although the amount of damages claimed in the complaint 
exceeds $1,500, the parties waived oral hearing. The shortened 
procedure set forth in section 47.20 of the rules of practice (7 


CFR 47.20) thus became applicable. Pursuant to this procedure 


the parties were given the opportunity to file further evidence 


in the form of sworn statements but did not do so. Neither party 
filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Wade Hatcher 
and D. C. Holland, whose address is P. O. Box 1288, Homestead, 
Florida. 


2. Respondent is a corporation, Bishop Produce Co., Inc., whose 
address is 323 S. E. Third Street, Durant, Oklahoma. At the time 
of the transactions involved herein, respondent was _ licensed 
under the act. 
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8. On or about January 12, and March 4, 1967, in the course 
of interstate commerce, complainant sold to respondent, by oral 
contract, a total of two truckloads of tomatoes of various sizes 
in 40-pound cartons, f.o.b. Homestead, Florida. The first load 
was to consist of 925 cartons at a price of $2,902.50 and the sec- 
ond load was to consist of 895 cartons at a price of $1,926. 


4. On the dates of sale, tomatoes in the amounts specified in the 
contracts, were loaded at Homestead, Florida, and were shipped 
to respondent’s place of business in Durant, Oklahoma. Respond- 
ent accepted both loads of tomatoes. 


5. Complainant sent to respondent an invoice dated January 
12, 1967, covering the first shipment, and an invoice dated March 
4, 1967, covering the second shipment. 


6. Respondent sent complainant a check, dated February 25, 
1967, in the amount of $2,407 for the first truckload, together 
with a note showing that the amount of the check represented 
the invoice price, less a claimed overcharge of $345.50 and a de- 
duction of $150 for claimed greywall. This check was returned 
by the bank on which it was drawn because of insufficient funds. 


7. Complainant agreed to the allowance of $150 on the first 
truckload. 


8. The formal complaint was filed April 13, 1967, which was 
within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


It is the contention of complainant that the invoice of January 
12, 1967, which it sent to respondent covering the first truckload 
of tomatoes, accurately reflects the terms of the contract. This 
invoice shows 25 cartons of size 5x6 and 709 cartons of size 6x6 
at $3.50 per carton, 95 cartons of size 6x7 at $2.50 per carton, 
and 96 cartons of size 7x7 #2 at $1 per carton. Respondent 
contends that the agreed price of the 6x6 size was $3 per carton 
and not $3.50. 


Complainant’s position is supported by the verified statement 
of D. C. Holland and complainant’s invoice. Furthermore, the 
evidence indicates that the first time respondent objected to the 
price of the size 6x6 tomatoes was in a note attached to its check 
of February 25, 1967, although complainant had asked respond- 
ent several times prior to the writing of that note for payment. 
Respondent attaches great significance to a copy of an invoice 
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made a part of its answer, purportedly covering a purchase of 
size 6x6 tomatoes, by the brother of respondent’s owner from 
complainant, on January 10, 1967, at $3 per carton. However, this 
invoice states that these were “6x6 +2” tomatoes, which indicates 
that they may have been of poorer quality than those sold to 
respondent and, therefore, would sell at a lower price. In addi- 
tion these tomatoes were sold on a different market day. 


Both parties have the burden of proving their contentions as 
to the correct price of the commodity. On the basis of respond- 
ent’s failure to act subsequent to its receipt of the allegedly in- 
correct invoice and from the lack of further evidence in support 
of respondent’s contention as to the price agreed upon, we con- 
clude that respondent has not met its burden. Complainant 
however has adopted a consistent position throughout these pro- 
ceedings and prior thereto in its claim that the invoice price is 
correct. On the basis of all the evidence we conclude, therefore, 
that the invoice price was the price agreed upon. 


Respondent alleges in relation to the second shipment of March 
4, 1967, that 203 cartons of 6x7s arrived overripe, with worms; 
that respondent’s president called immediately and informed 
complainant of this fact; and that these tomatoes were dumped 
as unfit for human consumption. Respondent now claims that 
it should not have to pay $406, the alleged portion of the total 
contract price of $1,926 which these tomatoes represent, or 
$141.10, the alleged cost of shipping the size 6x7s. Respondent 
submits no inspection certificate or other evidence to support its 
allegation as to the condition of these tomatoes. We must therefore 
conclude that respondent as the party alleging the defective con- 
dition of the tomatoes has failed to meet the required burden of 
proving its allegation by a preponderance of the evidence. 


On the basis of the foregoing, we conclude that respondent’s 
failure to pay complainant the total contract price of the two 
truckloads of tomatoes, less the allowance of $150 on the first 
truckload, is in violation of section 2 of the act. Reparation has 
already been awarded for the undisputed amount of $3,785.90. 
This leaves a total of $892.60 which should be awarded to com- 
plainant as damages, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $892.60, with interest thereon 
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at the rate of 6 per cent per annum from March 1, 1967, until 
paid. 





























Copies hereof shall be served upon the parties. 


(No. 11,654) 


LEE WONG FARMS, INC. v. JOSEPH FIERMAN & SON, INC., WM. N. 
FEINSTEIN & Co., INC., and COONEY & KorsHAK, INC. PACA } 
Docket No. 2-242. Decided February 5, 1968. 


Consignment—Duty of consignee—Responsibility for acts of subagents— j 
Failure to account—Privity of contract 


In consignment contract where consignee lacked authority under contract to 
employ subagents, consignee negligent in not disposing of produce 
promptly and properly, chargeable with negligence of subagents and 
liable to consignor for market value of produce not previously accounted 
for. Market value at time produce should have been disposed of is based 
on sale price of produce sold from same car. As no privity of contract 
existed between consignor and subagents complaint and cross-claim as 
to them dismissed. 


W. F. Norman, San Clemente, Cal., for complainant. 
Slavin & Carr, New York, N. Y., for respondent Joseph Fierman & Son, 
Inc. 


Respondent Wm. N. Feinstein & Co., Inc., pro se. 
W. A. Hilgeson, Forest Park, Ill., for respondent Cooney & Korshak, Inc. 
Michele E. Walter, Presiding Officer. | 


Decision by Thomas.J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT | 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed December 21, 1965, and 
the formal complaint was filed April 25, 1966. Complainant } 
alleged that on or about June 15, 1965, it shipped 2,200 25-pound 
sacks of onions to Cooney & Korshak, Inc., for disposition for 
the account of complainant; that respondents accounted for all j 
but 559 sacks; and that, based on the average price realized, it is 
entitled to reparation of $804.96. 


Copies of the formal complaint and the report of investigation 
prepared by the Department were served upon respondents. A 


Re 


ener 
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copy of the report of investigation was served upon complainant. 
Each respondent filed an answer denying liability. Joseph Fier- 
man & Son, Inc., requests that, in the event it is held liable for 
reparation, it be awarded reparation against Wm. N. Feinstein 
& Co., Inc. in a like amount. 


Since the amount involved does not exceed $1,500, the shortened 
procedure provided for in the rules of practice (7 CFR 47.20) 
is applicable. Complainant did not file an opening statement or 
a statement in reply. Respondents Joseph Fierman & Son, Inc., 
and Wm. N. Feinstein & Co., Inc., filed answering statements. No 
briefs were filed. 


FINDINGS OF FACT 


1. Complainant, Lee Wong Farms, Inc., is a corporation whose 
address is P. O. Box 866, Glendale, Arizona. 


2. Respondent Joseph Fierman & Son, Inc., is a corporation 
whose address is 60-62 Harrison St., New York, New York. 
Respondent Wm. N. Feinstein & Co., Inc., is a corporation whose 
address is 81 Warren Street, New York, New York. Respondent 
Cooney & Korshak, Inc., is a corporation whose address is 1425 
South Western Avenue, Chicago, Illinois. At all times material 
herein, each of the respondents was licensed under the act. 


3. On or about June 15, 1965, contemplating shipment in 
interstate commerce, complainant and Cooney & Korshak, Inc., 
entered into a consignment contract whereby complainant was 
to ship to this respondent at Chicago one carload of onions, 
consisting of approximately 2,200 25-pound sacks, to be sold by 
Cooney & Korshak, Inc., for complainant’s account. 


4. On June 15, 1965, complainant shipped a carload of onions 
in car SFRC 1319 from Glendale, Arizona, to Cooney & Korshak, 
Inc., Chicago, Illinois. The car arrived in Chicago on or about 
June 21, 1965. Cooney & Korshak, Inc., contracted to sell 215 
sacks to Israel Klein, Inc., Philadelphia, Pennsylvania, and di- 
verted the car to Joseph Fierman & Son, Inc., New York, New 
York, for handling on a consignment basis, with a stop-off in 
Philadelphia to unload the 215 sacks. 


5. On or about June 24, 1965, the car arrived in Philadelphia. 
Israel Klein, Inc., unloaded 215 sacks of onions and paid to Cooney 
& Korshak, Inc., the agreed price of $2.50 per sack delivered. 
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6. The car arrived in New York on June 27, 1965, containing 


1,928 sacks of onions. Joseph Fierman & Son, Inc., unloaded 
1,920 sacks and rejected to the railroad the other 8 sacks. A 
Federal inspection made of the carload of onions at 9:20 p.m. 


June 27, disclosed an average of 3 per cent quality defects and an 
average of 5 per cent Bacterial Soft Rot in all stages. 





7. On or about June 28, 1965, Cooney & Koshak, Inc., contracted 
with John F. Diskin, Inc., Boston, Massachusetts, for the latter j 
to sell 400 sacks of the onions for the account of Cooney & Kor- } 
shak, Inc. Upon the request of Cooney & Korshak, Inc., John 
Fierman & Son, Inc., shipped 400 sacks of onions by truck to 
John F. Diskin, Inc., in Boston. The 256 sacks remaining after 
reconditioning were sold for net proceeds of $517, which sum 
was remitted to Cooney & Korshak, Inc. 


8. On or about June 30, 1965, Cooney & Korshak, Inc., autho- ; 
rized Wm. N. Feinstein & Co., Inc., to sell some of the onions for 
its account. On July 1, Wm. N. Feinstein & Co., Inc., obtained 
500 sacks of onions from Joseph Fierman & Son, Inc., recondi- 
tioned the onions, and sold the 338 reconditioned sacks for net 
proceeds of $632.53, which sum was remitted to Cooney & Kor- 
shak, Inc. j 


9. On July 1, Joseph Fierman & Son, Inc., shipped 500 sacks 
of onions, by truck to Edward Matuszewski, Pine Island, New 


York. On or about July 8, Wm. N. Feinstein & Co., Inc., notified 


Cooney & Korshak, Inc., that it had not ordered this load of onions 
shipped to Matuszewski as claimed by Joseph Fierman & Son, 
Inc. None of the respondents took any action to dispose of these 


onions. They were dumped by Matuszewski on July 31. 


10. On or about July 1, 1965, Joseph Fierman & Son, Inc., 
purchased 518 sacks of the onions at $1.50 per sack, or a total 
of $777. On July 14, this respondent paid the freight charges on 
car SFRC 1319 and sent Cooney & Korshak, Inc., an invoice for 


$756.64, the difference between the expenses incurred, including \ 
freight, of $1,533.64 and the purchase price of $777. 


11. On August 17, 1965, Cooney & Korshak, Inc., sent com- 
plainant an account of sales showing the disposition of 1,633 } 
sacks of onions for gross proceeds of $2,357.11, expenses of 
$1,708.94, and net proceeds of $648.17. The invoice contained 


the following notation: 


isn 


ge 


— 


———_— ~~ 
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500 sacks have been unaccounted for. It is up to J. Fier- 
man & Son N.Y. City to account for same. We have been 
unable to locate them. . .” 


12. An informal complaint was filed December 21, 1965, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


Complainant contends that it shipped 2,200 sacks of onions to 
Cooney & Korshak, Inc., on a consignment contract but that only 
1,641 sacks were accounted for, a difference of 559 sacks. Cooney 
& Korshak, Inc., contends that it sold 215 sacks in Philadelphia 
and sent the remainder to Joseph Fierman & Son, Inc., for dis- 
position, and that it accounted strictly in accordance with the 
account of sales received from those who handled or purchased 


portions of the load. Joseph Fierman & Son, Inc., contends that 
there were only 1,918 sacks of onions in the car on arrival; that 
all of the onions were disposed of; and that all were accounted 
for except 500 sacks shipped to Edward Matuszewski on in- 
structions from Wm. N. Feinstein & Co., Inc. Wm. N. Feinstein 


& Co., Inc., denies ordering the 500 sacks. 


We will consider first the further contention of Wm. N. Fein- 
stein & Con., Inc., that the complaint as to it should be dismissed 
because it had no business association with complainant, under- 
took no commitment in connection with complainant, and no 


privity existed between them. The evidence establishes that on 


June 15, 1965, complainant shipped the onions in car SFRC 1319 
to Cooney & Korshak, Inc., for the purpose of selling them for 
complainant’s account. Presumably, the onions were shipped 


pursuant to a contract previously entered into by these parties. 
Complainant neither contends, nor has it offered evidence to show, 
that it authorized Cooney & Korshak, Inc., to employ subagents. 


Respondents Joseph Fierman & Son, Inc., and Wm. N. Feinstein 
& Co., Inc., dealt solely with Cooney & Korshak, Inc., and there 


is no evidence that Joseph Fierman & Son, Inc., or Wm. N. Fein- 
stein & Co., Inc., knew complainant had any connection with the 
onions prior to the controversy herein. Since it is clear that there 
was no privity of contract between complainant and Joseph 
Fierman & Son, Inc., or Wm. N. Feinstein & Co., Inc., complain- 


ant would have no claim against either of them for failure to 
account or for negligence. 1 Mecham, Agency, Section 332 (2d 


ed. 1914). Accordingly, it is concluded that the complaint against 
these two respondents should be dismissed, together with the 
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cross-claim of Joseph Fierman & Son, Inc., against Wm. N. 
Feinstein & Co., Inc. 


Under the consignment contract, it was the duty of Cooney & 
Korshak, Inc., to exercise reasonable care, skill and diligence 
in disposing of the onions. See 7 CFR 46.29 and L. Gillarde Sons 
Company v. C-B Brokerage Company, 12 A.D. 1183 (1953). Lee 
Wong, complainant’s President, states that the car contained 
2,200 sacks of onions at the time of shipment. This is the number 
of sacks shown on complainant’s invoice and also the railroad 
bill of lading. On the other hand, evidence submitted by Cooney 
& Korshak, Inc., shows that 215 sacks were sold to and unloaded 
by a purchaser in Philadelphia. Joseph Fierman, President of 
Joseph Fierman & Son, Inc., states that there were only 1,926 
sacks remaining in the car on arrival in New York, 8 of which 
were rejected to the railroad. However, it appears that an em- 
ployee of Joseph Fierman & Son, Inc., noted on the freight bill 
that 1,920 sacks were unloaded and that records of the rail- 
road show the same number. It is concluded that there were 
1,928 sacks in the car on arrival at New York, 1,920 sacks of 
which were merchantable and were unloaded. Thus, it appears 
that the car either did not contain 2,200 sacks when shipped 
or 57 sacks were lost or stolen enroute. If the loss occurred 
enroute, there is no evidence that this was due to any failure on 
the part of Cooney & Korshak, Inc. 


Cooney & Korshak, Inc., accounted for the disposition of 1,641 
sacks, so we are concerned here only with the other 502 sacks. 
There is no dispute that Wm. N. Feinstein & Co., Inc., agreed with 
Cooney & Korshak, Inc., to recondition and sell some of the 
onions; that Cooney & Korshak, Inc. advised Joseph Fierman & 
Son, Inc., of this agreement; that, at the direction of Wm. N. 
Feinstein & Co., Inc., Edward Matuszewski picked up 500 sacks 
of onions and reconditioned them; and that Wm. N. Feinstein 
& Co., Inc., disposed of and accounted for these 500 sacks. Joseph 
Fierman & Son, Inc., contends that Wm. N. Feinstein & Co., 
Inc., also ordered shipment of a second load of 500 sacks to 
Matuszewski. Wm. N. Feinstein & Co., Inc., denies ordering 
this second load. 


During the investigation of the complaint herein, Matuszewski 
and his wife, who raise onions and operate a packing shed, 
stated that 500 sacks of onions were delivered to their packing 
shed; that they tried repacking the onions but were unable to 
do so because of their poor condition; and that, in the absence 
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of instructions as to disposition, they dumped the onions approxi- 
mately 31 days after delivery. Albert Dalburt, who had charge 


of the packing house of Joseph Fierman & Son, Inc., in Florida, 


New York, stated that he saw the onions and that they were in 
such condition that dumping was about the only disposition 
possible. However, Matuszewski did not give the date he began 
reconditioning the onions and Dalburt did not state when he saw 
them. 


It is unnecessary to resolve the dispute between Joseph Fier- 
man & Son, Inc., and Wm. N. Feinstein & Co., Inc., as to the 
500 sacks. Joseph Fierman & Son, Inc., was negligent if it shipped 
the load of onions without being instructed to do so by Wm. N. 
Feinstein & Co., Inc. On the other hand, Wm. N. Feinstein & Co., 
Inc., was negligent if it ordered the onions but refused to dispose 
of them after arrival. In either event, Cooney & Korshak, Inc. 
was responsible to complainant for the acts of its agents. Further- 
more, Cooney & Korshak, Inc., was negligent in not taking action 
to dispose of the onions when it was informed of the dispute 
between the other two respondents. The President of Cooney 


& Korshak, Inc., T. S. Korshak, stated that on or about July 8, 
1965, Bernard Fatell, the President of Wm. N. Feinstein & Co., 
Inc., called him and denied ordering the 500 sacks of onions 
delivered to Matuszewski. 

Respondents offered no evidence as to the disposition of the 
other two sacks of onions. It is concluded that the failure of 
Cooney & Korshak, Inc., to promptly and properly dispose of the 
502 sacks of onions was in violation of section 2 of the act. Jack 
Klein v. Wallace M. Ruark, 15 A.D. 510 (1956). 


Cooney & Korshak, Inc., is liable to complainant for the market 
value of the 502 sacks of onions at the time they should have been 
disposed of. The evidence shows that Joseph Fierman & Son, Inc., 
purchased 518 sacks from the same car at $1.50 per sack. In our 
opinion this price is the best evidence of the unit market value 
of the 502 sacks involved herein. It is concluded, therefore, that 
the market value of the 502 sacks is $753. Reparation should be 
awarded to complainant in that amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent Cooney 
& Korshak, Inc., shall pay to complainant, as reparation, $753, 
with interest thereon at the rate of 6 per cent per annum from 
August 1, 1965, until paid. 
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The complaint as to respondents Joseph Fierman & Son, Inc., 
and Wm. N. Feinstein & Co., Inc., is dismissed. 


The cross-claim of respondent Joseph Fierman & Son, Inc., 
against Wm. N. Feinstein & Co., Inc., is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 11,655) 


SUNRISE BANANA Co., INC. v. IMPERIAL WESTERN TOMATO GROW- 
ERS & SHIPPERS, INC. PACA Docket No. 2-510. Decided Feb- 
ruary 5, 1968. 


Adjustments—Commitment for further allowance not established— 
Dismissal 


Where complainant accepted check containing notation “adjustment in full” 


for produce and failed to establish firm commitment for additional ad- 


justment for further deterioration upon a later inspection, complaint 
dismissed. 


John Rinaldi, Syracuse, N. Y., for complainant. 
Respondent pro se. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
an award of reparation against respondent in the sum of $510 
in connection with a transaction involving a carload of tomatoes 
in interstate commerce. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 

Since the amount claimed as damages in the formal complaint 
does not exceed $1,500, the shortened procedure provided in sec- 


tion 47.20 of the rules of practice (7 CFR 47.20) is applicable. 


Complainant, pursuant to this procedure, filed an opening state- 
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ment. Respondent was given the opportunity to file an answering 
statement, but did not do so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Sunrise Banana Co., Inc., is a corporation 
whose address is 2100 Park Street, Syracuse, New York. 


2. Respondent, Imperial Western Tomato Growers & Shippers, 
Inc., is a corporation whose address is P. O. Box 954, Brawley, 
California. At the time of the transaction involved herein, re- 
spondent was licensed under the act. 


8. On June 17, 1966, in the course of interstate commerce, 


complainant purchased from respondent one carload, or 1,020 


40-pound cartons, of Mature Green tomatoes, 85% U.S. No. 1 
grade, at an agreed price of $5,796, f.o.b. shipping point in Braw- 
ley, California. The contract was negotiated by Joey’s Brokerage, 
of Syracuse, New York, which issued a Brokers Standard Memo- 


randum of Sale. 


4. On June 17, 1966, respondent shipped from loading point 
in Brawley, California, to complainant in Syracuse, New York, 
1,020 40-pound cartons of tomatoes, in car PFE 455070. On the 
same day respondent issued its invoice No. 66070 to complainant 
in the amount of the f.o.b. contract price, $5,796, and also drew 


a draft upon complainant in the same amount. 
5. The shipment arrived at contract destination in Syracuse, 
New York, on the morning of June 23, 1966, and was received 


and accepted there by complainant. Upon complainant’s request, 
a Federal inspection was made of the subject tomatoes on the 


following morning, June 24, at 10:30 a.m., with the results in 
relevant part as follows: 


“Where inspected: Applicant’s Railroad Siding at the above 
address. 


“Condition of equipment: Refrigeration motor running. 
‘‘*e & & 


“Temperature of product: At doorway: Top 51° F., bottom 
61° F. 


‘es * * 


“Quality: . . . Grade defects range from 6 to 20%, average 
13%, consisting mostly of scarring. 
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“Condition: . . . In most cartons decay ranges from 2 to 8%, 
some cartons no decay, some cartons as high as 12%, average 
5% decay. Average 2% damage by sunken areas occurring 
on the shoulder. Decay is Bacterial Soft Rot and Gray Mold 
Rot, mostly early, some advanced stages. 


“Grade: Fails to grade U.S. No. 1 account grade defects, 
now shows approximately 80% U.S. No. 1 quality. 


“Remarks: This inspection and certificate restricted to the 
upper 2 layer cartons.” 
6. Subsequent to this inspection, and on the same day, com- 


plainant, acting through the broker, telephoned respondent and 


complained about the condition of the tomatoes as revealed by 
the Federal inspection. After a discussion between the broker 
and respondent’s Hy A. Speer relating to an allowance on the 


shipment, respondent wrote a check to complainant under date 

of June 24, 1966, for $510 and mailed it to complainant. Included 

on the face of the check was the following printed matter: 
“Endorsement of this check by payee acknowledges receipt 
in full for the following accounts. . .” 


Directly beneath this printed notation was the following state- 
ment in longhand: 


“Adjustment in full 
on Inv. 66070 


@ 50¢ ctn.—510 % 
PFE—455070” 


7. Respondent’s check was received and cashed by complainant. 
Complainant, on June 27, 1966, also paid the bank draft issued 
by respondent on June 17, 1966, in the amount of $5,796. 


8. At 1:15 p.m. on June 29, 1966, complainant obtained a second 
inspection of the shipment involved herein. The results of that 
inspection, in relevant part, are as follows: 


“Where inspected: Applicant’s store, Reg. Mkt., Syracuse, 
N.Y. 


“Products: TOMATOES in carboard cartons. . . Applicant 
states 1000 cartons. 


“Condition of load: Stacked on applicant’s cooler floor. 


se & & 
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“Temperature of product: Cooler: Top 55° F., bottom 55° 
F, 


se * * 


“Condition: . . . Average 2% damage by sunken discolored 
areas occurring on the shoulder. Range from 2% to 24%, 
average 11% decay. Decay is mostly Bacterial Soft Rot, some 


Gray Mold Rot in various stages. 


“Remarks: This inspection and certificate restricted to condi- 
tion only at the applicant’s request.”’ 


9. Respondent was informed by complainant of the results 


obtained on the second inspection of the subject tomatoes, and 


was then, and on several occasions thereafter, requested by com- 
plainant to make a further payment of $510 as the remainder 
of the allowance allegedly due in connection with the shipment. 


Respondent, however, refused these requests. 


10. Complainant has paid respondent the agreed f.o.b. pur- 
chase price of $5,796, and respondent has remitted a total of 
$510 to complainant as an allowance, or adjustment, on the 


purchase price. 


11. The formal complaint was filed on January 30, 1967, 
which was within 9 months after the alleged cause of action 
herein accrued. 


CONCLUSIONS 


Most of the facts in this case are undisputed: the sale and 
shipment of the subject tomatoes by respondent to complainant 
at Syracuse, New York; the purchase, receipt and acceptance 
of the fruit at Syracuse by complainant; and the payment, in full, 
of the f.o.b. purchase price by complainant to respondent. Other 
undisputed facts include the Federal inspections made of the 
tomatoes in Syracuse on June 24 and June 29, 1966; the protest 
to respondent by the broker, on complainant’s behalf, on June 
24, concerning the condition of the tomatoes on that date; and 
the subsequent payment by respondent to complainant of the 
sum of $510 by check dated June 24, 1966, marked “Adjustment 
in full on Inv. 66070 @ 50¢ ctn.—510 °° PFE—455070.” It is the 
giving of this check by respondent, and its acceptance by com- 
plainant which frames the first issue in the case. 


It is respondent’s position that its check in the sum of $510 
represented the full adjustment granted to complainant as the 
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result of the broker’s protest, on June 24, of the condition of the 
tomatoes on that date. This is denied by complainant, which 
alleges that respondent agreed to an initial allowance of 50¢ 
per carton on the shipment, or a total of $510, with the further 
understanding that a second adjustment of 50¢ per carton would 
be made if, “upon a re-inspection, . . . further deterioration 
was noted” in the tomatoes. Complainant acknowledges the 
payment of $510 by respondent, but alleges that this is only 
a part of the adjustment due in connection with this transaction. 
Complainant claims that an additional payment of $510 is now 
due complainant, since the inspection of June 29 shows the 
presence of the “further deterioration” which was contemplated 
under the adjustment agreement as a condition precedent to the 
payment of the additional sum. 


Complainant, as the moving party, has the burden of proving, 
by a preponderance of the evidence, that the adjustment agree- 
ment of June 24 provided for the additional allowance which it 
claims herein. As a part of its evidence, it submits an opening 
statement containing the affidavits of the broker and of com- 
plainant’s president, Joseph Jacobs. The broker in his affidavit 
refers to the Federal inspection made of the tomatoes in Syracuse 
on June 24 and states that he thereafter called respondent and 
informed respondent’s Hy Speer of the inspection results. The 
broker further states that “. . . it was agreed at that time that 
a 50-cent adjustment would be given to (complainant) and that 
if a later inspection showed decay a further allowance would 
be discussed.” Complainant’s president, Joseph Jacobs, also refers 
in his affidavit to the Federal inspection of June 24 and to the 
later conversation with Speer. Jacobs avers that in this conversa- 
tion “It was agreed between Mr. Speer and myself that he would 
grant us a 50-cent allowance for each carton and that if a further 
inspection showed further decay an additional allowance would 
be discussed.” 


Respondent did not file an answering statement: However, in 
its verified answer it denied that it requested a second inspection 
and denied that it agreed to any adjustment beyond that repre- 
sented by its check of June 24 to complainant in the amount of 
$510. Respondent calls our attention to the notations appearing 
on the face of this check, contending that they support its posi- 
tion herein and are evidence in rebuttal of complainant’s claim.! 


1. Respondent in its answer may be attempting to assert the affirmative defense of accord 
and satisfaction to complainant’s claim, although this is not clear. The matter is rendered 
moot, however, in view of the result, favorable to respondent, which is reached in this case. 
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In reviewing the statements given by Jacobs and the broker, 
we are of the opinion that they fail to support complainant’s 
position here. Complainant, as the basis of this action, alleges 
that the duty of respondent to pay the amount claimed herein is 
based upon a firm commitment in that respect by respondent. 
By its evidence, however, complainant has shown only that the 
parties agreed to discuss an additional allowance. Respondent’s 
position, on the other hand, not only is supported by the allega- 
tions set forth in the verified answer, but also by the clear and 
compelling statement appearing on respondent’s check of June 
24 that this was an “Adjustment in full” in connection with the 
tomatoes involved herein. On the record before us, therefore, 
we conclude that complainant has failed to prove that any further 
payment is due from respondent in connection with the trans- 
action involved herein, and further conclude that the complaint 
should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


(No. 11,656) 


WEST COAST DISTRIBUTORS, INC. OF FLORIDA v. NARCISE PRODUCE, 
Inc. PACA Docket No. 2-182. Decided February 5, 1968. 


Suitable shipping condition—Breach of—Damages 


Where complainant shipped tomatoes that were not in suitable shipping 
condition, respondent entitled to damages based on difference between 
resale value less expenses incident to processing and reconditioning of 
the tomatoes and contract price plus freight. 


LeRoy W. Gudgeon, Chicago, Ill., for complainant. 
Respondent pro se. 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
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reparation against respondent in the amount of $1,715.82 in con- 
nection with a shipment of tomatoes in interstate commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy 
of the report of investigation was also served upon complainant. 
Respondent filed an answer to the complaint, denying liability 
and alleging that complainant failed to deliver tomatoes meeting 
contract specifications. Respondent requested an oral hearing. 


An oral hearing was held at Huntington, West Virginia, on 
June 22, 1967. Complainant was represented by counsel and one 
witness appeared and testified in complainant’s behalf. Respond- 
ent was represented by its President, who also testified for 
respondent, in addition to two other witnesses. 


FINDINGS OF FACT 


1. Complainant, West Coast Distributors, Inc., of Florida, 
is a corporation whose address is P. O. Box 11128, Produce Sta- 
tion, Tampa, Florida. 


2. Respondent, Narcise Produce, Inc., is a corporation whose 
address is City Market, Huntington, West Virginia. At the time 
of the transaction involved herein, respondent was licensed under 
the Act. 


8. On or about October 11, 1965, in the course of interstate 
commerce and by oral contract, respondent’s purchasing agent, 
Joseph Dota, purchased from complainant on behalf of respond- 
ent a carload of U.S. No. 2 tomatoes, to be approximately one- 
half 6x7 and the remainder to be 6x6 size. The agreed price of the 
tomatoes was $2.50 per 40-pound carton for 6x7 size and $3.00 
per carton for 6x6 size, f.o.b. shipping point. The tomatoes were 
to be shipped in a mechanically refrigerated car requested by 
respondent, if possible. 


4. On October 15, 1965, complainant shipped from loading 
point at Tracy, California, in car PFE 53644, an iced refrigerator 
car, to respondent at Huntington, West Virginia, 924 cartons 
of tomatoes, for a total invoice price of $2,722.00. 


5. The carload of tomatoes arrived at Huntington, West Vir- 
ginia, on the evening of October 21, 1965. At 10:40 a.m. on 
October 22, 1965, respondent obtained an inspection by the Rail- 
road Perishable Inspection Agency, the pertinent part of such 
inspection report showing the following: 
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“Commodity temperatures: Top 59° Bottom 59°. 
“‘Load-Commodity-Condition :—Brand “J. E. Brand” 


“Tomatoes-Globe type. 40+ net. 5x6-6x6-6x7-7x7 size noted. 
Full and divided pack. Well graded for size. Most stock 
shows good quality, many show only fair to poor due to 
mis-shapen, puffy, field scars including 14 to 26% soft and 
watery, many of these show indented or flat sides (pack 
bruise). 


“Stock is mature. 18 to 80%, average 56%, pink to turning 
red, 4 to 24%, average 14%, red and firm. 0 to 4%, average 
8%, soft ripe, 0 to 2%, average 1% soft rot decay, remainder 
of stock is green.” 


6. On Monday, October 25, 1965, at 6:35 p.m., a Federal in- 
spection was made of the tomatoes which had been partially un- 
loaded and stacked in respondent’s cooler. This inspection shows 
the following pertinent facts: 


“Condition of pack: Generally well filled. 


“Temperature of product: Various temperatures of product 
in store: 54° F, 55° F, 55° F. 


“Condition: Average approximately 5% green and breakers, 
15% turning and pink, 70% light red and red. From 8 to 
26%, average 16% damage by indented bruises. Average 
3% damage by sunken, discolored areas, occurring over 
shoulders. In most samples 2 to 12%, many none, average 
5% soft. In most samples 2 to 20%, some none, average 6% 
decay, Gray Mold Rot and Bacterial Soft Rot in various 
stages, mostly advanced.” 


7. Respondent accepted the carload of tomatoes after pro- 
testing its condition upon arrival and requesting a $1.00 per 
carton allowance by complainant. On October 29, 1965, respond- 
ent wired complainant as follows: 


“HAVE NO REPLY ON $1.00 ALLOWANCE ASKED PER 
CRATE ON PFE 43644 WILL RUN TOMATOES AND PAY 
FULL PURCHASE PRICE ON GOOD STOCK LESS 
LABOR AND SHRINK OR WILL HANDLE FOR YOUR 
ACCOUNT. IF NOT SATISFIED WITH RETURN YOU 
MAY FILE USDA FORMAL COMPLAINT ADVISE. 
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On October 31, 1965, respondent sent complainant the following 
wire: 


“HAVE NO REPLY ON TELEGRAM OF OCTOBER 29, 
AM HANDLING CAR TOMATOES PFE 43644 FOR YOUR 
ACCOUNT BEST OUR ABILITY DUE TO EXCESS CON- 
DITION FACTOR PER FEDERAL INSPECTION. IF NOT 
SATISFIED WITH RETURNS YOU MAY FILE USDA 
PROCEEDINGS.” 


8. Respondent disposed of the tomatoes by resale after proc- 
essing and dumping tomatoes which were decayed. Gross pro- 
ceeds from the resale of the tomatoes amounted to $2,876.25. 
Respondent deducted expenses of sale, including commission, in 
a total amount of $1,870.07, and remitted to complainant net 
proceeds of $1,006.18. No further payments have been made by 
respondent in connection with this transaction. 


9. The formal complaint was filed on March 21, 1966, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


The contract here was for a carload of U.S. No. 2 tomatoes. 
A carload of tomatoes was shipped by complainant to respondent, 
and the tomatoes were accepted by respondent, after protest as 
to the condition of the tomatoes on arrival. Respondent contended 
that, on the basis of the inspections made by the RPIA and the 
U. S. Department of Agriculture, the tomatoes were not in suit- 
able shipping condition at the time of shipment and did not meet 
contract requirements. at destination. 


Respondent’s president, Luigi Narcise, testified that when he 
received notice of arrival of the shipment on October 22, he went 
down and inspected the tomatoes, after first removing approxi- 
mately 100 cartons from the doorway, and that he found “soft 
and decayed tomatoes which I felt was in excess of what we should 
have.” The RPIA inspection at 10:40 a.m., October 22, showed 
14 to 26% soft and watery, many of which had indented or flat 
sides (pack bruise). The temperature in the car at that time at 
both top and bottom was 59° F. October 22 was a Friday and 
respondent was unable to obtain Federal inspection over the 
week-end. A Federal inspection was made on Monday, October 
25, the tomatoes having been unloaded and placed in respondent’s 
cold storage unit, which respondent says “is built specifically 
for tomatoes.” The temperatures of the tomatoes found by the 
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Federal inspector at various points in respondent’s cold storage 
unit were 54° F. and 55° F. The inspection disclosed 8 to 26%, 
average 16% damage by indented bruises; average 3% damage 
by sunken discolored areas over the shoulders; 2 to 12%, average 
5% soft; and 2 to 20%, average 6% decay, Gray Mold Rot and 
Bacterial Soft Rot in various stages, mostly advanced. 


Although the tomatoes were shipped in an iced refrigerator 
car, because a mechanically refrigerated car requested by re- 
spondent was not available, there is no evidence that transporta- 
tion service and conditions were in any way abnormal. Com- 
plainant contended that icing instructions were issued by respond- 
ent which were inadequate for proper protection of the tomatoes. 
However, respondent’s president and its broker testified that no 
icing instructions were given by respondent. In any event, the 
temperatures prevailing in the car, as well as those found in 
respondent’s storage unit, were proper temperatures for main- 
taining the tomatoes. On the basis of the inspections made of 
the tomatoes, we conclude that the tomatoes were not in suitable 
shipping condition, and that they were abnormally deteriorated 
upon arrival at destination. Complainant’s failure to ship a car- 
load of tomatoes meeting contract specifications was in violation 
of Section 2 of the Act. Having accepted the tomatoes, respond- 
ent is liable to complainant for the purchase price thereof, subject 
to its right to claim damages sustained as a result of complain- 
ant’s breach of the contract. 


The measure of damages for a breach of warranty is the differ- 
ence between the value the commodity would have had if it had 
met contract requirements and the value of the commodity actu- 
ally delivered. Since there was no Market News quotations at 
nearby markets, Cincinnati, Ohio, and Pittsburgh, Pennsylvania, 
on U.S. No. 2 tomatoes in 40-pound cartons, and in the absence 
of other evidence of the value the tomatoes should have had, we 
accept the contract price of the tomatoes plus freight, or $3,626.18, 
as the minimum value they would have had if they had been up 
to contract. The value of the tomatoes delivered may be evidenced 
by proceeds of sale received after reconditioning the tomatoes. 
Respondent received $2,876.25 from the resale of the tomatoes. 
Deducting this figure from $3,626.18, the value the tomatoes 
would have had if they had met the terms of the contract, we 
get $749.93. In addition, respondent is also entitled to certain 
expenses incident to the processing and reconditioning of the 
tomatoes in a total amount of $474.27, or total damages of 












290 PERISHABLE AGRI COMMODITIES ACT, 1930 


Cite as 27 A.D. 290 


$1,224.20. When we deduct these damages from the contract 
price of $2,722.00, we find respondent liable to complainant in 
the amount of $1,497.80. Since respondent has remitted to com- 
plainant $1,006.18, there remains due and owing to complainant 
from respondent the sum of $491.62. Respondent’s failure to pay 
this amount is a violation of Section 2 of the Act. Complainant 
should be awarded reparation in the amount of $491.62, with 
interest. 



























An extrinsic issue arose at the oral hearing as to whether com- 
plainant had a right to use a prior statement by one of respond- 
ent’s witnesses to impeach the witness’ oral testimony at the 
hearing. A ruling on the question of the admissibility of the 


offered and excluded prior statement admittedly is not material 
to the issues in this case, and we find it unnecessary to make 
such a ruling. In any case, we fail to observe any material vari- 
ance between the written statement of the witness and his oral 


testimony given at the hearing. j 

ORDER 

Within 30 days from the date of this order, respondent shall : 
pay to complainant, as reparation, $491.62, with interest thereon 


at the rate of 6 per cent per annum from December 1, 1965, 
until paid. 


Copies of this order shall be served upon the parties. 


(No. 11,657) 


T & C TOMATOES v. JOHN HEATON. PACA Docket No. 2-731. 


Decided February 7, 1968, | 


Reopening after default—Granted 


| 
Decision by Thomas J. Flavin, Judicial Officer | 


ORDER REOPENING AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Commod- 
ities Act, 1930, as amended (7 U.S.C. 499a et seq.), a default 
order was issued January 16, 1968, awarding reparation to com- 


plainant against respondent. On January 19, 1968, counsel for 
respondent filed, in effect, a motion to reopen the proceeding 
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after default in the filing of an answer pursuant to section 47.25 
(e) of the rules of practice (7 CFR 47.25(e)) and the order 
of January 16, 1968, was stayed pending the issuance of a further 
order in this proceeding. Respondent alleges that his failure to 
file an answer herein was due to illness. A copy of respondent’s 
motion was served upon complainant and complainant objected 
to the granting of such motion. 


Upon consideration of the record herein, it is concluded that 


the motion to reopen was filed within a reasonable time under 
the circumstances and that good reason has been shown why 
the relief requested in the motion should be granted. Cf., Fred 
G. Hilvert Co., Inc. v. California Produce Exchange, Inc., 23 A.D. 
1414 (1964); Reynolds Reed v. William Seychew, 16 A.D. 791 


(1957) ; Mendelson-Zeller Co. v. United Fruit Distributors, 16 
A.D. 790 (1957). Accordingly, respondent’s default in the filing 
of an answer in this proceeding is hereby set aside, the order of 


January 16, 1968, is hereby vacated and respondent has 10 days 


from the date of service of this order upon him within which to 
file an answer to the complaint. 


(No. 11,658) 


J. L. BRANCH PACKING Co. v. SILVERSTREAK-DIST., INC. PACA 
Docket No. 2-498. Decided February 14, 1968. 


Breach of contract—Adjustments—Failure to establish—Liability 


Where respondent accepted 9 lots of produce, failed to establish alleged 
breach of contract as to size and quality and failed to establish agree- 
ment for price reduction, respondent liable to complainant for balance 


owing on purchase price. 


Complainant and respondent pro se. 
Fred W. Harris, Jr., Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on January 18, 1967. 


Complainant seeks reparation in the amount of $2,461.50, which 
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is alleged to be the balance of the total purchase price of nine 
lots of cucumbers and peppers sold to respondent in May and 


June 1966, 


A copy of the report of investigation was served upon com- 
plainant. A copy of the report of investigation and a copy of the 
formal complaint were served upon respondent. Respondent 


filed an answer on July 6, 1967, alleging that the produce received 


was not of the size and quality agreed upon; that complainant 


agreed to adjust the prices; and that the adjusted prices were 
paid to and accepted by complainant without objection. Respond- 
ent requested an oral hearing. 


The oral hearing was held at Pompano Beach, Florida, on 


November 21, 1967. Complainant was present at the hearing 
and testified in his own behalf. Respondent was not present or 
represented at the hearing. 


FINDINGS OF FACT 


1. Complainant is an individual, James Lewis Branch, doing 
business as J. L. Branch Packing Co., whose address is P. O. Box 


453, Bushnell, Florida. 


2. Respondent, Silverstreak-Dist., Inc., is a corporation, whose 
address is State Farmers Market, Pompano Beach, Florida. At 
the time of the transactions involved herein, respondent was 


licensed under the act. 
8. During the period May 17, 1966, through June 6, 1966, 


in the course of interstate commerce, complainant sold to respond- 
ent nine lots of cucumbers and peppers for a total agreed price 


of $6,828.25. 


4. On or about the dates of sale, nine lots of cucumbers and 
peppers meeting contract requirements were shipped by truck 
from Bushnell, Florida, to the State of New York. Respondent 


accepted each of the nine lots. 


5. Complainant sent respondent an invoice on each of the nine 
lots of produce. Respondent paid complainant the sum of 
$4,366.75, leaving a balance due of $2,461.50. 

6. The formal complaint was filed on January 18, 1967, which 


was within 9 months after the causes of action herein accrued. 
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CONCLUSIONS 
Complainant alleged in the formal complaint that he sold to 


respondent nine lots of cucumbers and peppers for a total agreed 


price of $6,828.25; that nine lots of cucumbers and peppers meet- 


ing contract requirements were shipped and were accepted by 
respondent; and that respondent paid complainant only $4,366.75, 
leaving a balance due of $2,461.50. Respondent in its answer 


did not deny that the contract terms were as alleged by com- 


plainant or that it accepted each of the nine lots of produce. 
Respondent alleged that the produce, which was shipped directly. 
to its customers, was not of the size and quality agreed upon 


and that complainant agreed to price reductions. 


Since respondent accepted each of the nine lots of produce, it 


had the burden of proving by a preponderance of the evidence 
that complainant breached the contracts and that allowances or 
reductions were agreed to by complainant. Complainant’s testi- 


mony and the exhibits received in evidence on his behalf at the 


oral hearing support the allegations of the complaint. Complain- 
ant denied that he agreed to any price reductions. No evidence 
was submitted by respondent. Accordingly, it is concluded that 
respondent has failed to sustain the burden of proving the allega- 
tions of the answer. 


The failure of respondent to pay to complainant the sum of 
$2,461.50 is in violation of section 2 of the act. Reparation should 


be awarded complainant in that amount, with interest. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $2,461.50, with 


interest thereon at the rate of 6 per cent per annum from July 
1, 1966, until paid. 
Copies hereof shall be served upon the parties. 


(No. 11,659) 
CIRCLE H. FARMS, INC. v. A. C. CARPENTER, INC. PACA Docket 
No, 2-274, Decided February 16, 1968. 
Petition for reconsideration—Dismissal 


As the order of November 22, 1967, is supported by the evidence and the law 
applicable thereto, respondent’s petition for reconsideration is dismissed. 
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Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON RECONSIDERATION 

This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An order was issued on November 22, 1967, awarding 
reparation to complainant against respondent in the amount of 
$7,842.10, with interest. A copy of this order was served upon 
respondent, which requested an extension of time within which 
to file a petition for reconsideration. Pursuant to this request, 
an order was issued on November 29, 1967, staying the order 
of November 22, and granting respondent additional time within 
which to file its petition. The petition was filed on December 18, 
1967, and a copy thereof was served upon complainant, which 
filed an answer thereto. 


In our order of November 22, 1967, we found that complainant, 
on or about October 22, 1964, agreed to sell to respondent 20,000 
100-pound bags of Florida potatoes at an agreed price of $2.80 
per bag, f.o.b. Gainesville, Florida area. In that order we also 
found, as stated in our Finding of Fact No. 6, that: 


“At the beginning of the harvesting season in the early part 
of May 1965, the parties agreed to an adjustment in the 
purchase prices to be paid complainant by respondent. It 
was agreed that as the potato loads were delivered to re- 
spondent, complainant would bill respondent at alternate 
prices, first at the prevailing market price per 100-pound 
bag and then at the agreed contract price of $2.80 per 
100-pound bag.” 


Implicit in the order was our conclusion that all potatoes delivered 
by complainant to respondent after the early part of May 1965 
were intended to apply against the 20,000-bag total specified in 
the contract of October 22, 1964, and that only the agreed pur- 
chase price was modified by the negotiations between the parties 
at this time. 








Respondent in its petition contends that these findings are 
in error and are not supported by the record. Respondent avers 
that the facts established by the evidence are as follows: that 
complainant was never relieved of its contractual duty of ship- 
ping a total of 20,000 bags of potatoes to respondent at $2.80 
per bag, f.o.b. Gainesville, Florida area, as provided in the Oc- 
tober 22 agreement; that the potatoes shipped by complainant 
“off” the contract and at prevailing market prices did not apply 
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against the contract total of 20,000 bags, but were shipped under 


that separate agreement made in May 1965 between the parties 
which aimed at disposing of the surplus potatoes dug by com- 
plainant, over and above the 20,000 bags sold to respondent; and 


that respondent has received only 5,492 bags of the 20,000 bags 
of potatoes contemplated in the contract of October 22 and is now 


due, as damages, the difference between the market value of 
$6 per bag, and the contract price of $2.80 per bag, or $3.20 per 


bag, on the 14,508 bags of potatoes which complainant failed to 
ship to respondent, in breach of contract. 


Upon a review of the record, it appears to us that respondent’s 
position, as reflected in its petition, is not only inconsistent with 
the position it took originally in the answer and in the evidence 
presented at the oral hearing, but also is a position stated for the 
first time here in its petition. We are of the opinion, therefore, 
that the facts urged upon us in the petition do not find support 
for their existence in the record. On the other hand, we conclude 
that the evidence of record is supportive of the findings announced 
in our order of November 22, 1967. In reaching this conclusion 
we have given consideration, as we must, to the fact that similar 
conclusions were reached by the presiding officer who, at the oral 
hearing, had the opportunity to observe the demeanor, under 
oath, of the witnesses who testified before him. Great Western 
Food Distributors v. Brannan, 201 F. 2d 476 (7th Cir. 1953) ; 
Murlas Brothers Company v. Zambito, 17 A.D. 338 (1958). 


Respondent in its petition (and previously in ifs brief) con- 
tends that Florida’s interpretation of the parol evidence rule will 
not allow a written instrument to be altered by a parol contract, 
citing Ramey v. Koone, 230 F. 2d 804 (5th Cir. 1956). Respond- 
ent urges the conclusion that the rule bars any consideration of 
the oral amendment of May 1965, in view of the written agree- 
ment made on October 22, 1964. 


In the Koone case, the court quoted the parol evidence rule 
as follows: 


“The so-called ‘parol evidence rule’ forbids any addition to 
or contradiction of the terms of a written instrument by 
testimony purporting to show that, at or before the signing 
of the document, further or different terms were orally 
agreed upon by the parties. . .” (emphasis ours). 


We do not think that the rule has any application in this case, 
since the oral agreement, or oral modification of the written 
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contract, occurred some six months after the writing was executed. 
Accordingly, we conclude that respondent’s position in regard to 
the application of the parol evidence rule is untenable. 


As the result of our review, we conclude that our order of 
November 22, 1967, is supported by the evidence and by the law 
applicable thereto. Accordingly, respondent’s petition should be, 
and hereby is, dismissed. 


The order of November 22, 1967, is hereby reinstated and the 
reparation awarded therein shall be paid within 30 days from 
the date hereof. 


Copies of this order shall be served upon the parties. 


(No. 11,660) 


In re H. TANNER and H. TANNER PRODUCE, INC. PACA Docket 
No. 2-736. Decided February 16, 1968. 


Failure to pay—Revocation of license—Consent 


Respondents consented to the issuance of an order revoking their licenses 
under the act for failure to make payment promptly and in full of the 
agreed purchase prices of numerous shipments of perishable agricultural 
commodities purchased, received and accepted in interstate and foreign 
commerce. 


Thomas J. Donnelly for complainant. 
Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7. U.S.C. 499a et 
seq.), instituted by a complaint filed January 10, 1968, by the 
Director, Fruit and Vegetable Division, Consumer and Marketing 
Service, United States Department of Agriculture. It is alleged 
in the complaint that respondents flagrantly and repeatedly vio- 
lated section 2 of the act (7 U.S.C. 499b), by failing to make 
payment promptly and in full of the agreed purchase prices of 
numerous shipments of perishable agricultural commodities pur- 
chased, received and accepted by respondents in interstate and 
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foreign commerce. A copy of the complaint and a copy of the rules 
of practice were served upon each respondent. 


On January 22, 1968, each respondent filed an answer to the 
complaint, waiving oral hearing, the provisions of section 10 of 
the act with respect to the requirement of a 10-day period before 
an order may take effect, a hearing examiner’s report, filing of 
exceptions thereto and oral argument and admitting all the 
allegations of the complaint and consenting to the issuance of an 
order revoking the license issued to each respondent under the act. 


FINDINGS OF FACT 


1. Respondent Hillarie Quinn Tanner is an individual doing 
business as H. Tanner, whose mail address is P. O. Box 4592, 
Fondren Station, Jackson, Mississippi, but who conducts busi- 
ness at Laurel, Mississippi. Pursuant to the licensing provisions of 
the act, license No. 74271 was issued to this respondent June 4, 
1941. This license has been renewed, presently is in effect, and 
next is subject to renewal on or before June 4, 1968. 


2. Respondent H. Tanner Produce, Inc. is a Mississippi corpora- 
tion whose address is P. O. Box 4592, Fondren Station, Jackson, 
Mississippi. Pursuant to the licensing provisions of the act, license 
No. 670365 was issued to this respondent August 15, 1966. This 
license has been renewed, presently is in effect and next is subject 
to renewal on or before August 15, 1968. 


3. During the period August 31, 1966 to July 27, 1967, re- 
spondents purchased, received and accepted without complaint 
89 lots of fresh fruits and vegetables in interstate and foreign 
commerce from 37 sellers, but failed to pay promptly and in full 
the agreed purchase prices thereof. As of January 5, 1968, the 
unpaid balance of such purchase prices totaled $58,707.41. 


4. On or about September 8, 1967, by notice in writing, re- 
spondents were afforded the opportunity to demonstrate or ac- 
hieve compliance with all lawful requirements of the act relating 
to the allegations contained in the complaint, but failed to do so. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, respond- 
ents willfully, flagrantly and repeatedly violated section 2 of the 
act (7 U.S.C. 499b). Respondents waived oral hearing, the re- 
quired 10 days notice before an order may take effect, a hearing 
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examiner’s report, filing of exceptions thereto and oral argument, 
admitted the allegations of the complaint and consented to the 
issuance of an order revoking the license issued to each respond- 
ent under the act. Accordingly, pursuant to section 47.26 (b) of 
the rules of practice (7 CFR 47.26 (b)), such an order should 
be issued. 


ORDER 


Effective on the 7th day after the date hereof, each respondent’s 
license under the act is revoked. 






















Copies hereof shall be served upon the parties. 


(No. 11,661) 


PEARCE PRODUCE COMPANY, INC. v. BATISTA NICHOLAS MADONIA } 
and GASPER J. MADONIA. PACA Docket No. 2-769. Decided 
February 26, 1968. 


Consignment—Failure to account and remit—Default 


Where original contract was abrogated or superseded by subsequent con- 
signment contract, respondents, who defaulted in the filing of an answer 
and failed to account and remit net proceeds, are liable to complainant 


for the reasonable value of the produce under the consignment contract 
as claimed in the complaint. 


Decision by Thomas J. Flavin, Judicial Officer 


DEFAULT ORDER 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
reparation against respondents in connection with a transaction 
involving a carload of tomatoes in interstate commerce. An 
amendment to the complaint was subsequently filed. A copy of the 
formal complaint and a copy of the amendment were served upon 
each respondent but neither respondent filed an answer thereto. 
The issuance of an order without further procedure is appropriate 


pursuant to section 47.8(d) of the rules of practice (7 CFR 
47.8(d)). 
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Complainant, Pearce Produce Company, Inc., is a corporation 
whose address is P. O. Box 250, Miami, Florida. Respondent 
Batista Nicholas Madonia, Jr., is an individual, doing business 
as Madonia Produce Co. and Kings Choice Tomatoes. Respondent 
Gasper J. Madonia is an individual doing business as Great Lakes 
Packing Co. The address of both respondents is 452 West 18th 
Street, Erie, Pennsylvania. Neither respondent was licensed under 
the act at the time of the transaction involved herein, but each 
was subject to license. 


Complainant alleged in the formal complaint as amended that 
on or about January 19, 1967, it sold to respondents a carload of 
tomatoes for a total price of $3,510, f.o.b. Perrine, Florida; that 
a carload of tomatoes was shipped to respondents at Erie, Penn- 
sylvania; that respondents complained of the condition of the 
tomatoes on arrival and refused to accept them except on a con- 
signment basis; that complainant agreed to have respondents 
handle them for complainant’s account; and that respondents 
failed to render an account sales or pay the net proceeds realized 
from the resale. Complainant asks for reparation in the amount 
of the original contract price or the reasonable value of the 
tomatoes under the consignment contract of $1,755. 


The facts alleged in the formal complaint as amended are 
hereby adopted as findings of fact of this order. The original 
contract was abrogated or superseded by the subsequent con- 
signment contract. Gulfstream Farm Packers, Inc. v. Tomatoes, 
Inc., 26 A.D. 302; Garwood Johns Produce Inc. v. The Kunkel 
Company, 24 A.D. 1150. Consequently, complainant’s remedy 
must be based on the breach by respondents of the consignment 
contract. The failure of respondents to send complainant an ac- 
counting showing the disposition of the tomatoes and to pay 
complainant the net proceeds realized was in violation of section 
2 of the act. Accordingly, within 30 days from the date of this 
order, respondents, jointly and severally, shall pay to complain- 
ant, as reparation, $1,755, with interest thereon at the rate of 
6 per cent per annum from March 1, 1967, until paid. Of course, 
payment to complainant of the total amount of $1,755, with in- 
terest, will discharge its claim. 


Copies hereof shall be served upon the parties. 
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(No. 11,662) 


CARL JOSEPH MAGGIO, INC. v. SCHOENBURG BROS. PRODUCE Co., 
Inc. PACA Docket No. 2-49. Decided February 27, 1968. 


Rehearing denied 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DENYING REHEARING 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on December 4, 1967, awarding reparation to 


complainant against respondent. A timely petition for rehearing 
was filed, which automatically operated to set aside the order 
pending final action on the petition. 


Complainant asks that the hearing be reopened to allow it to 
offer proof of the terms and conditions of the contract, as well as 
proof of the reasonable value of the carrots. Complainant states 
that evidence as to the contract terms and conditions was not 
adduced at the hearing because introduction of the complaint, 
wherein said evidence was set forth, was prevented by objection 
of respondent. This is perfectly true, but as we pointed out in our 
prior order, such objection was properly sustained by the pre- 
siding officer. Complainant also states that evidence in support 


of its complaint was not introduced at the hearing because it 


was not feasible for complainant to be present at the hearing 
to testify and in preparing depositions the proposed evidence was 
inadvertently overlooked. 


The reasons given by complainant do not warrant a rehearing. 


Accordingly, the petition for rehearing is denied. Our order of 
December 4, 1967, is reinstated, except that the reparation award- 
ed in that order shall be paid within 30 days from the date of this 
order. 


Copies of this order shall be served upon the parties. 
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(No. 11,663) 


EUGENE A. TROYER v. BLUE STAR POTATO CHIP CorRP. PACA 


Docket No, 2-445. Decided February 27, 1968. 


Potatoes for chipping—Damages not established—Jurisdiction—Evidence— 
Liability 
Where respondent failed to establish damages resulting from alleged breach 


of warranty with respect to truckload of potatoes for chipping that was 
allegedly dumped and failed to establish lack of jurisdiction or the 


intrastate nature of transaction, respondent liable to complainant for 
purchase price. 


Prather & Prather, Meadville, Pa., for complainant. 
Sigmund Rosenwasser, Pittsburgh, Pa., for respondent. 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $1,911.00 in 


connection with a transaction involving potatoes in interstate 
commerce. 


A copy of the formal complaint, together with a copy of the 


Department’s report of investigation, was served upon respond- 
ent. A copy of the report of investigation was also served upon 
complainant. Respondent filed an answer to the complaint deny- 


ing liability, challenging the jurisdiction of the Secretary, and 
requesting an oral hearing. 


An oral hearing was held at Pittsburgh, Pennsylvania, on 
August 24, 1967. Complainant was not present or represented 
at the hearing, but complainant’s deposition was received in 


evidence in support of his complaint. Respondent was represented 
by counsel and one witness appeared and testified for respondent. 
FINDINGS OF FACT 


1. Complainant is an individual, Eugene A. Troyer, whose 


address is R. D. 8, Cambridge Springs, Pennsylvania. 


2. Respondent, Blue Star Potato Chip Corp., is a corporation 
whose address is P. O. Box 65, Houston, Pennsylvania. At the 
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time of the transaction involved herein, respondent was licensed 
under the Act. 


3. On or about April 11, 1966, by oral contract, and contem- 


plating shipment in interstate commerce, complainant sold to 


respondent a semi-trailer truckload of Katahdin potatoes, at 
$4.20 per 100-pounds, delivered at Houston, Pennsylvania. It was 
understood and agreed by the parties that the potatoes would be 
suitable for chipping. 


4. On April 11, 1966, complainant shipped from Cambridge 
Springs, Pennsylvania, to respondent at Houston, Pennsylvania, 
455 100-pound bags of Katahdin potatoes, which were delivered 
to respondent on the same date. 

























5. Upon arrival of the shipment, respondent accepted and un- 


loaded the potatoes, but has not paid complainant the purchase 
price therefor or any part thereof. 


6. An informal complaint was filed on August 14, 1966, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 
There is no controversy between the parties concerning the 
purchase and sale of a load of chipping potatoes, at an agreed 
price, and that delivery of the potatoes was made by complainant 
to respondent. There is some question as to whether the potatoes 
delivered met the warranty that they would be suitable for chip- 
ping, and also a question of whether respondent gave notice to 
complainant within a reasonable time that the potatoes failed 


to meet contract specifications. On the latter question, see Sig 
Hoffman, Inc. v. Victory Spud Service, Inc., 25 A.D. 1175, and 
J. Schlanger & Sons v. Hartman Distributors, Inc. et al., 24 


A.D, 881. We need not decide these questions, however, in view 
of the conclusions hereinafter reached. 








According to the testimony of respondent’s President, Mr. 
Regis Vogel, the potatoes were tested and found to be unsuitable 


for respondent’s chipping purposes. The potatoes were unloaded 


and placed in respondent’s storage rooms, where they were kept 


apparently for several weeks, and since they were taking up 
valuable space needed for other potatoes and it was anticipated 
that they would soon be rotting and leaking, respondent removed 


the potatoes and dumped them out over the grounds of its fields. 


Although respondent contended that the potatoes were not suit- 
able for its chipping purposes, there is the question of whether 
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the potatoes were handled properly by respondent after arrival. 
There is no evidence that the potatoes were damaged, decayed, or 
were of such poor quality as to make them unuseable for other 


purposes, The “unsuitability” of the potatoes stemmed from the 


color of the potato chips. There is no evidence that respondent 


made any attempt to resell the potatoes, perhaps for table use- 
It appears that respondent held the potatoes for a period of time, 
perhaps a month or more, after which it allegedly dumped them. 


There is no evidence showing precisely when the potatoes were 


dumped. There is no evidence showing that the potatoes had no 
commercial value at the time of arrival at respondent’s place 
of business, and no dump certificate or other evidence that, even 
at the time of dumping, they had no commercial value. Cf. Burn- 


ham and Taylor v. Florida Citrus Distributors, Ine., 24 A.D. 
1623. 


Even if it were concluded that respondent had established a 
breach of warranty on the part of complainant, there would still 


be a question of damages. The measure of damages for a breach 


of warranty is the difference between the value of the commodity 
delivered and the value it would have had if it had met contract 
requirements. Since there is no evidence of the value of the 


potatoes upon arrival, for purposes other than chipping, 


there is no basis for determining damages. Under the circum- 


stances, we conclude that respondent is liable to complainant 
for the contract price of the potatoes, being $1,911.00. Respond- 
ent’s failure to pay complainant this amount was and is in viola- 


tion of Section 2 of the Act. Complainant should be awarded 
reparation in the amount of $1,911.00, with interest. 


Respondent contended that the Secretary has no jurisdiction 
to consider this case, since the potatoes involved herein were sold 


and shipped within the State of Pennsylvania. Section 1(8) 


of the Act provides that a commodity is considered to be in inter- 
state or foreign commerce if it is part of that current of commerce 
usual in the trade, and if the products of such commodity are 


shipped with the expectation that they will end their transit, 


after purchase, in another State, including all cases where the 


commodity is for processing within the State and the shipment 
outside the State of the products resulting from such processing. 
See Brook-Maid Food Co., Inc. v. Farm Bureau Fruit Products, 


Co., 9 A.D. 1847; Newman & Borchardt v. American Fruit Grow- 


ers, Inc., 4 A.D. 199; Wesco Foods Co. v. Metzgers, Inc., 4 A.D. 
802. 
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The evidence shows that respondent’s place of business at 


Houston, Pennsylvania, is situated near the border of Ohio, West 
Virginia, and Maryland. Mr. Vogel, respondent’s President, 
testified that respondent corporation does a million and a half 
dollars volume of business annually, and that a substantial por- 


tion of respondent’s business is distributed by the Valley Dis- 
tributing Company at Houston, Pennsylvania. In view of these 
facts, and on the basis of evidence of record showing that the 
Valley Distributing Company shipped respondent’s potato chips 
into the State of Ohio, and the evasive statements by respondent’s 
President upon being questioned about where the products of 


respondent corporation were sold, including his admission that 
it is possible respondent’s potato chips are shipped into other 


States, we conclude that this was a transaction contemplating 
shipment in interstate commerce, and that the Secretary has 
jurisdiction in the matter. 


Respondent objected to introduction into evidence of a letter 
from the Ohio Department of Agriculture, dated June 2, 1967, 
offered by complainant, on the grounds that it was hearsay. It 


has been held in prior decisions that hearsay evidence is not 
inadmissible in these administrative proceedings simply because 


it is hearsay. In re Albert Lee Barnes trading as Al Barnes 
Brokerage Company, 18 A.D. 754. The test of admissibility is 
whether the evidence is the sort upon which responsible persons 
are accustomed to rely. We think the statements contained in the 
letter from the Ohio Department of Agriculture are the type of 
evidence upon which responsible persons rely, and furthermore, 
these statements are corroborated by other evidence of record. 
We conclude, therefore, that the Presiding Officer was correct 
in admitting the letter into evidence. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,911.00, with interest thereon 


at the rate of 6 per cent per annum from May 1, 1966, until paid. 


Copies of this order shall be served upon the parties. 
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(No. 11,664) 


WILco PRoDUCE COMPANY v. MCDONNELL & BLANKFARD. PACA 
Docket No. 2-581. Decided February 29, 1968. 


Joint account—Quality specifications—Accounting 


Under joint account agreement where respondent failed to establish quality 
specifications and breach thereof with respect to carload of lettuce, rep- 
aration awarded complainant on basis of joint account. 


John R. Catlin, Western Growers Association, Los Angeles, Cal., for com- 
plainant. 
Respondent pro se. 
George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 


et seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $614.62, which 


sum is alleged to be the balance due on one carload of lettuce 
shipped by complainant to respondent on a joint account basis. 


A copy of the formal complaint was served upon respondent 
and a copy of the Department’s report of investigation was 
served upon each of the parties. Respondent filed an answer on 
July 31, 1967, admitting that it entered into a joint account 


agreement with complainant covering the carload of lettuce but 
denying liability to complainant. 


Since the amount in dispute between the parties does not ex- 
ceed $1,500, the shortened procedure provided in the rules of 
practice (7 CFR 47.20) is applicable. However, neither party 
has submitted further evidence in the form of verified state- 


ments nor has either party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of A. Verne Ballard, 
Floyd B. Perry and Ben K. Kellerman, doing business as Wilco 


Produce Company, whose address is P. O. Box 1179, Blythe, 
California. 
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2. Respondent is a partnership composed of Charles Austin 
McDonnell and James Edward McDonnell, doing business as 
McDonnell & Blankfard, whose address is Pennsylvania Railroad 
Produce Terminal, Baltimore, Maryland. At the time of the trans- 
action involved herein, respondent was licensed under the act. 


3. On or about January 24, 1967, contemplating shipment in 
interstate commerce, complainant and respondent entered into 
a joint account agreement, negotiated through a broker, whereby 
complainant was to supply respondent with one carload of ‘“‘Prime 
Brand” lettuce consisting of 1,064 cartons at a joint cost of $3.00 
per carton, plus 18 cents per carton for vacuum cooling, f.o.b. 
Holtsville, California. 


4. Pursuant to the joint account contract, complainant shipped 
on January 24, 1967, the 1,064 cartons of lettuce from Holtsville, 
California, to respondent at Baltimore, Maryland, in car PFE 
301288. 


5. After shipment and prior to arrival of car PFE 301288, 
complainant, at the insistance of respondent due to falling prices, 
agreed on January 26, to a reduction of the joint cost to $2.75, 
plus 18 cents for vacuum cooling, and on January 28, to a further 
reduction to $2.50 per carton plus 18 cents for vacuum cooling. 


6. Upon arrival at destination in Baltimore, Maryland, on 
February 1, 1967, the lettuce in car PFE 301288 was federally 
inspected at 8:30 a.m. and certified in part as follows: 


“Condition of load: Partly unloaded, lengthwise, crosswise, 
upright load, 2 to 8 layers, 2 to 6 rows. A end of car intact, 
9 complete stacks, 2 incomplete B end, 2 incomplete between 
doors. 


“Temperature of product: At doorway, Top 38 Deg., Bottom 
39 Deg. F. 


“Condition: Wrapper leaves: No decay. Head leaves: from 2 
to 5 heads per carton, averaging 18% damage by Russet 
Spotting. In most cartons 1 to 6 heads damaged by Tipburn, 
in some none, averaging 14% including 3% serious damages. 
Average 3% decay. 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 1 88% hard and firm only account of condition.” 


7. Respondent sold the lettuce and rendered an accounting on 
February 16, 1967, to complainant, showing net proceeds of 
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$1,874.98, and gross proceeds of $3,591.00. The accounting was 
accompanied by a check in the amount of the net proceeds. To 
arrive at the net proceeds of $1,874.98, respondent deducted the 
following: freight in the amount of $1,060.67; inspection fees 
of $19.00; cartage of $277.25; and a selling charge of $359.10. 


8. The formal complaint was filed on July 5, 1967, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The basic question for our determination concerns the terms, 
if any, of the joint account contract, relative to the quality and 
condition of the lettuce to be shipped. Respondent contends that 
the lettuce shipped was of lower quality than agreed upon. How- 
ever, respondent is inconsistent and indefinite in alleging exactly 
what quality was agreed upon. In a letter which is part of the 
investigation report, written by respondent on March 15, 1967, 
to the broker, respondent makes the statement relative to the 
car in question; “This is the car which you said was US one and 
the best of the day.” However, in talking with an investigator of 
this Department on June 9, 1967, respondent stated that the car 
was jointed on the basis that it would consist of good quality 
lettuce, which would not deteriorate under normal transportation. 
In its answer respondent merely states that complainant failed 
to ship the kind or quality called for in the contract, and calls 
attention to a telegram from the broker confirming the sale which 
states “PRIME TODAY IMPROVED OVER YESTERDAYS 
CUTTING ACTUALLY ONE OF TOP 7 IN DEAL THANKS.” 
None of the other communications or statements of the broker, 
including his memorandum confirming the transaction, make any 
reference whatever to any agreed quality, condition, or grade. 
Evidence submitted by the complainant is of even less help. 
Complainant states in the complaint that the lettuce shipped was 
of the quality called for in the contract, but does not in the com- 
plaint or elsewhere state or give any indication as to what the 
quality agreed upon, if any, was. 


While we can speculate that some agreement as to quality may 
have been reached by the parties, respondent fails to show what 
that agreement was. Since we cannot determine what agreement, 
if any, was reached we are forced to conclude that respondent 
as the party alleging a breach as to quality has failed to meet 
its burden of proving by a preponderance of the evidence that 
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there was such a breach. It is therefore clear that an award based 
on the joint account agreement is proper. 


Although it is nowhere specifically stated, we conclude that 
the parties in contracting intended that profits and losses would 
be shared equally. This is not denied by either party and we have 
held that unless a joint account agreement fixes a different ratio 
the parties will be presumed to have so agreed. Boler Fruit & 
Vegetable Co. v. Becker, 16 A.D. 426 (1957). 


Since respondent admits that the contract in question was a 
joint account contract it is apparent that respondent was in 
error in deducting the sales charges of $359.10 as an expense of 
the sale. Sales charges are not normally contemplated as part of 
the expenses of a joint account agreement. See National Produce 
Distributors, Inc. v. Lewis D. Goldstein Fruit & Produce Corp., 
13 A.D. 69 (1954). 


The joint account cost finally agreed upon was $2,851.52. The 
gross proceeds reported by respondent amount to $3,591.00. f 
Expenses, excluding the commission or selling charge of $359.10, 
amounted to $1,356.92, resulting in net proceeds of $2,234.08. 
Deducting the net proceeds from the joint account cost, results 
in a joint loss of $617.44. Respondent’s one-half share of this loss 
is $308.72. This amount deducted from the joint cost of $2,851.52, 
results in a total of $2,542.80 as the amount for which respondent 
should have accounted to complainant. Of this amount, $1,874.98 
has already been paid by the respondent, leaving a balance of 
$667.82. Complainant agreed in the informal complaint filed April 
19, 1967, to share one-half of the brokerage of $106.40 paid by 
respondent to the broker who negotiated the joint account con- 
tract between complainant and respondent. Crediting respondent 
with one-half of this brokerage, or $53.20, results in a final 
figure of $614.62 which is owed complainant by respondent. 
Respondent’s failure to pay this amount is a violation of section 
2 of the act. Reparation should be awarded complainant in the 
amount of $614.62, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 


pay to complainant, as reparation, $614.62, with interest thereon 
at the rate of 6 per cent per annum from March 1, 1967, until 
paid. 





Copies hereof shall be served upon the parties. 
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ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


DISMISSAL—ON MOTION OF PARTIES 
(No. 11,665) 


P. TAVILLA Co., INC. v. HOWARD HuIZINGA Co. PACA Docket No. 
2-676. Order issued February 27, 1968. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 11,666) 


MURPHY TOMATO COMPANY, INC. v. EDWARDS BROTHERS PRODUCE. 
PACA Docket No. 2-752. Reparation of $1,203.75 with 6 per 
cent interest from January 1, 1967, awarded complainant 
against respondent in order issued February 5, 1968. 


(No. 11,667) 


RUSKIN VEGETABLE CORPORATION v. EARL HILL PRODUCE. PACA 
Docket No. 2-753. Reparation of $500 with 6 per cent interest 
from June 1, 1967, awarded complainant against respondent 
in order issued February 5, 1968. 


(No. 11,668) 


Ep & WAYNE KIRSCHENMAN v. H. S. GOODWIN. PACA Docket No. 
2-754. Reparation of $552 with 6 per cent interest from 
July 1, 1967, awarded complainant against respondent in 
order issued February 6, 1968. 


(No. 11,669) 


MERCED TOMATO GROWERS Coop. ASSN. v. HILL’S PRODUCE, INC. 
PACA Docket No. 2-756. Reparation of $2,925 with 6 per 
cent interest from September 1, 1967, awarded complainant 
against respondent in order issued February 6, 1968. 


(No. 11,670) 


SQUILLANTE & Rou v. Sam Lasky. PACA Docket No. 2-755. 
Reparation of $769.73 with 6 per cent interest from July 1, 
1967, awarded complainant against respondent in order 
issued February 6, 1968. 
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(No. 11,671) 


OCEANO PACKING COMPANY v. H. TANNER PRODUCE, INC. PACA 
Docket No. 2-761. Reparation of $2,401.15 with 6 per cent 


interest from August 1, 1967, awarded complainant against 
respondent in order issued February 8, 1968. 


(No. 11,672) 


SOUTH BERGEN BANANA CoO. v. TROPICAL FRUIT Co. INC. PACA 
Docket No. 2-764. Reparation of $292.50 with 6 per cent 
interest from November 1, 1966, awarded complainant 


against respondent in order issued February 12, 1968. 


(No. 11,673) 


BRUCE CHURCH, INC. v. H. TANNER PRODUCE, INC. PACA Docket 
No. 2-766. Reparation of $1,324 with 6 per cent interest from 


August 1, 1967, awarded complainant against respondent 
in order issued February 12, 1968. 


(No. 11,674) 


SOUTH DIXIE PRODUCE, INC. v. PAUL E, ALLEY. PACA Docket No. 
2-762. Reparation of $734.40 with 6 per cent interest from 


April 1, 1967, awarded complainant against respondent in 
order issued February 14, 1968. 


(No. 11,675) 


LEIDEL’S ORCHARD v. JOHNNY BookoutT. PACA Docket No. 2-773. 
Reparation of $592.95 with 6 per cent interest from Novem- 
ber 1, 1967, awarded complainant against respondent in 
order issued February 20, 1968. 


(No. 11,676) 


S. L. DOUGLASS v. H. TANNER PRODUCE, INC. PACA Docket No. 
2-776. Reparation of $350 with 6 per cent interest from June 


1, 1967, awarded complainant against respondent in order 
issued February 26, 1968. 





MISCELLANEOUS 
Cite as 27 A.D. 311 


(No. 11,677) 


H. P. GARIN Co. v. INTERFRUIT, INC. PACA Docket No. 2-775. 
Reparation of $13,140.44 with 6 per cent interest from April 


1, 1967, awarded complainant against respondent in order 
issued February 26, 1968. 


(No. 11,678) 


WARSHAW Bros. INC. v. LEO BACHNER, INC. PACA Docket No. 
2-774. Reparation of $783.50 with 6 per cent interest from 
May 1, 1967, awarded complainant against respondent in 


order issued February 26, 1968. 


(No. 11,679) 


B & L PRODUCE OF ARIZONA, INC. v. INTERFRUIT, INC. PACA 
Docket No. 2-765. Reparation of $836.90 with 6 per cent 


interest from June 1, 1967, awarded complainant against 
respondent in order issued February 29, 1968. 


(No. 11,680) 


CHARLES E. GILB Co. v. PAN-REDDI POTATO SERVICE, INC. PACA 
Docket No. 2-782. Reparation of $2,175 with 6 per cent 


interest from September 1, 1967, awarded complainant 
against respondent in order issued February 29, 1968. 


(No. 11,681) 


GRIFFIN-HOLDER COMPANY v. ANTHONY LUPRETE BANANA COMP- 
ANY. PACA Docket No. 2-777. Reparation of $172.50 with 
6 per cent interest from July 1, 1967, awarded complainant 
against respondent in order issued February 29, 1968. 
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